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Names and Addresses of Attorneys of Record.

OSCAR ASHBY,
Defendant and Appellant,

Messrs. MALONY & COBB,
Juneau, Alaska.

vs.

THE CITY OF JUNEAU, a Municipal Corporation

Organized and Existing under and by Virtue

of the Laws of the District of Alaska,

Plaintiff and Appellee.

J. A. HELLENTHAL, Esq.,

Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 542-A.

THE CITY OF JUNEAU, a Mimicipal Corporation

Organized and Existing under and by Virtue

of the Laws of the District of Alaska,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Complaint.

The plaintiff complains of the defendant and al-

leges :

I.

,

That the plaintiff is a municipal corporation or-
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ganized and existing under and by virtue of the laws

of the District of Alaska.

II.

That on the 4th day of May, 1906, the City Council

of the City of Juneau did, by Ordinance, duly and

regularly open and establish a certain street in said

City of Juneau, known as Front Street between Se-

ward Street and Franklin Street in said City, which

said Ordinance as passed and adopted by the said

City of Juneau on the said 4th day of May, 1906, is

in words and figures, as follows, to wdt

:

ORDINANCE NO. 69.

An Ordinance providing for the establishment,

opening and improving of Front Street in the City

of Juneau, and providing for the permanent estab-

lishing of the street lines and boundaries of said

Front Street.

The City of Juneau Doth Ordain as Follows

:

Section I. The Front Street in the City of Juneau

is hereby opened as a public street between the point

of intersection of said Front Street with Seward

Street in said Town, and the point of intersection of

said Front Street with Franklin in said Town, and
the boundaries and street lines of said Street are

hereby established as follows

:

Beginning at a Point marked I a stone firmly set

in ground with copper tack at exact point of the in-

tersection of Main and Front Streets from which

point the Southwest Corner of Block 2, an iron peg

said to be one of the original corners of the town of

Juneau, bears N. 4° 41' W. 26.32 feet distant; thence
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riinniug No. 57° 52' E. 234 feet to Point II, a stone

firmly set in the ground with copper tack at exact

point of the intersection of Front and Seward Streets

from which point the NW. corner of Block bound-

ing Front Street on the South bears S. 60° 56' E.

57.19 feet distant from said block corner, thence said

line shall run S. 81° 35' E. 285.8 feet; thence S. 42°

56' E. Thence beginning at Point II, the South-

west corner of Block ''G" bears N. 4° 41' W. 26.32

feet from which point the North side of Front Street

extends S. 83° 4' E. 205.3 feet; thence N. 87° 35' E.

88.7 feet to Southeast Corner of Block "G";
thence beginning at Point II, running N. 57° 52' E.

5.88 feet to a point intersecting with a parallel line

laid off at a distance of 24 feet from said South side

of the street; thence S. 81° 35' E. 343.25 feet to Point

designated as point of intersection.

Section II. And Whereas, one Oscar Ashby and

the firm of Winter & Pond claim certain possessory

rights to certain tracts of tide lands abutting upon

said Streets and projecting into said street, as the

same is above established to the following extent, to

wit:

Oscar Ashby holds possession of and claims a pos-

sessory right to a tract of tide lands extending into

and overlapping Front Street as hereby opened and

established, described as follows

:

Corner No. 1, of said Lot bears S. 0° 12' E. 6.7

feet from a point on line N. 81° 35' W. 103 feet from
point designated in above Notes as point of inter-

section; thence running S. 87° 56' E. 36.4 feet to

Corner No. 2; thence S. 0° 12' E. 22.3 feet to Cor-
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ner No. 3; thence N. 81° 35' W. 36.8 feet to Corner

No. 4; thence N. 0° 12' W. 18.2 feet to Corner No.

1, the place of beginning, making an area of 736.77

square feet.

Winter & Pond hold possession of and claim a

possessory right to a tract of tide lands extending

into and overlapping Front Street as hereb.y opened

and established, described as follows

:

Corner No. 1 of said Lot bears S. 52° 28' W. 15.9

feet from a point on line N. 81° 35' W. 17.7 feet

from point designated as point of intersection, in

above Notes, thence running S. 52° 28' W. 13.1 feet

to Comer No. 2; thence N. 81° 35' W. 28.7 feet to

Corner No. 3; thence N. 0° 12' W. 22.3 feet to Cor-

ner No. 4; thence S. 87° 56' E. 13.8 feet to corner No.

5; thence S. 54° 21' E. 30.9 feet to corner No. 1, the

place of beginning, making an area of 687.20 square

feet.

And Whereas, it is necessary in order to open said

street and make the same sufficiently wide for the

purposes of accommodating the traffic carried on on

said street by the public, and for the purpose of ac-

connnodating the public travel thereon, that said

street be opened and established to the width hereby

established and declared and be freed from all ob-

structions therein.

Section III. Now, Therefore, be it further or-

dained that condemnation proceedings be commenced
in the District Court for the District of Alaska, Di-

vision No. 1, by the City of Juneau for the purpose

of condenming the property of the said Oscar Ash-
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by and also the property of the said Winter & Pond,

and their possessory or other rights to the tide lands

on the shores of Gastineaux Channel to the extent that

the same projects into the said Front Street, as here-

by established, or in anywise conflict with or overlap

the same.

Section IV. All Ordinances, or parts of Ordi-

nances, conflicting herewith are hereby repealed to

the extent of such conflict.

Section V. This Ordinance shall be published for

three successive issues commencing on the 5th day of

May, 1906, in the "Daily Dispatch," a daily news-

paper published in the City of Juneau, Alaska, and

shall be posted in three conspicuous public places in

said City of Juneau, and shall take effect and be in

force from and after date of its passage.

H. T. TRIPP,
Mayor and Ex-Officio President of the Common

Council of the City of Juneau.

[Seal] Attest: NATHANAEL GREENE,
City Clerk.

III.

That the said Front Street so opened and estab-

lished is bounded and described as follows

:

Beginning at Point marked I a stone set in ground

with copper tack at exact point of the intersection

of Main and Front Streets from which point the

Southwest Corner of Block 2, an iron peg said to

be one of the original corners of the town of Juneau,

bears N. 4° 41' W. 26.32 feet distant; thence run-

ning N. 57° 52' E. 234 feet to Point II a stone firmly

set in the ground with copper tack at exact point of
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the intersection of Front and Seward Streets from

wliich point the NW. Corner of Block bounding

Front Street on the South bears S. 60° 56' E. 57.19

feet distant from said Block Corner, thence said line

shall run S. 81° 35' E. 285.8 feet; thence S. 42° 56'

E. Thence beginning at Point II, the Southwest

corner of Block ''G" bears K 4° 41' W. 26.32 feet

from which point the North side of Front Street ex-

tends S. 83° 4' E. 205.3 feet; thence N. 87° 35' E.

88.7 feet to Southeast Corner of Block "G"; thence

beginning at Point II running N. 57° 52' E. 5.88

feet to a point of intersection with a parallel line laid

off at a distance of 24 feet from said South side of

the street thence S. 81° 35' E. 243.25 feet to the Point

designated as point of intersection.

IV.

That the defendant Oscar Ashby is in possession

of and claims a possessory right to a certain parcel

of land situate on the shore of Gastineaux Channel,

a navigable arm of the Pacific Ocean, and below the

line of ordinary high tide, which said tract and par-

cel of land projects into and overlaps the said Front

Street as above laid out and established to the fol-

lowing extent

:

Corner No. 1 of said Lot bears N. 82° 33' W. 59.46

feet from Point designated in above Notes as Point

of Intersection; thence S. 2° 1' W. 7.1 feet; thence

S. 23° 45' W. 17.64 feet; thence N. 81° 35' W. 38.2

feet; thence N. 0° 18' W. 18.5 feet; thence S. 87°

59' E. 45.2 feet to Corner No. 1, the place of begin-

ning.
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Which said parcel of tide lands above described as

projecting into said Front Street includes only a part

of the entire tract or parcel of land in the possession

of the said defendants and claimed by him by rea-

son of his possession.

V.

That the location of said tract of land with refer-

ence to Front Street and the extent to which the

same overlaps and projects into said Front Street

above established is delineated upon a Map hereto

attached and made a part hereof.

VI.

That said Front Street as above established and

opened and laid out, by the said City of Juneau, is a

public highway and will be open to and used by the

public as such highway and street and that in or-

der to open said street and establish the same to a

sufficient width to accommodate the travel thereon,

it is necessary that the street be opened and estab-

lished to the width fixed by the ordinance above re-

ferred to, and that all obstructions of whatsoever

nature therein be removed, and to that end it is nec-

essary that a right of way be condemned over and

upon the tide lands occupied by the defendant, as

aforesaid, to the extent that the same encroach upon,

project into or overlap said Front Street, as the same
is established and opened by the foregoing and above

referred to Ordinance.

VII.

Said Front Street as so laid out, opened and es-

tablished is located in the Town of Juneau within

the exterior boundaries thereof, and connects Se-
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ward Street, a public highway in said Town, with

Franklin Street, also a public highway in said town,

and is marked on the ground by appropriate stone

monuments referred to in the description of said

street hereinbefore given and shown upon the map
hereto attached and above referred to.

Wherefore, Dlaintiff prays that the property and

possessory rights of the defendant in and to the tract

of tide lands herein, referred to be condemned in so

far as the same overlap and project into said Front

Street in the City of Juneau, as the same is above

described, which said tract of lands so sought to be

condemned is of the following dimensions

:

Corner No. 1 of said Lot bears N. 82° 33' W.
59.46 feet from Point designated in above Notes as

Point of Intersection; thence S. 2° V W. 7.1 feet;

thence S. 23° 45' W. 17.64 feet; thence N. 81° 35'

W. 38.2 feet; thence N. 0° 18' W. 18.5 feet; thence

S. 87° 59' E. 45.2 feet to Corner No. 1, the place of

beginning.

And that the City of Juneau acquire such estate

in the said lands by reason of such condemnation

as against this defendant, as under the law and the

facts it may be entitled to, and for such other re-

lief as the Court may deem just and equitable.

And further, that an order be made appointing

three competent persons, residents of this Precinct,

as Commissioners to ascertain and denominate the

amount to be paid by the plaintiff to the defendant

herein, as damages by reason of the appropriation

of the hereinbefore described property, or right of

way ; that the time and place of the first meeting of
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siir-li commissioners and their compensations be fixed

in said order; that judgment be entered in favor of

the plaintiff and against the defendant decreeing!

that upon the payment of the amount ascertained

l)y the Coimnissioners and interest and costs allowed

by law, if any, the right to take up and appropriate

the property described herein, for the purposes here-

in mentioned; and that thereupon a final order of

condemnation be made and entered and the property

condemned for the purposes herein stated as by law

provided.

J. A. HELLENTHAL,
Attorney for Plaintiff.
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United States of America,

District of Alaska,—ss.

H. T. Tripp, being first duly sworn according to

law, deposes and says that he is the ma.yor of the

said City of Juneau, plaintiff in the above-entitled

cause of action ; that he has read the foregoing com-

plaint and knows the contents thereof, and that the

same is true as he verily believes. That he makes

this verification as mayor of the plaintiff corpora-

tion.

H. T. TRIPP,

Subscribed and sworn to before me this 19th day

of May, 1906.

[Notarial Seal] L. B. FRANCIS,
Notary Public in and for Alaska.

[Endorsed]: Chap. 22, p. 416, Code. Original.

No. 542-A. In the District Court for the District

of Alaska, Division No. 1, at Juneau. The City of

Juneau, a Municipal Corporation, etc.. Plaintiff, vs.

Oscar Ashby, Defendant. Complaint. Filed May
19, 1906. C. C. Page, Clerk. By D. C. Abrams,

Deputy. J. A. Hellenthal, Attorney for Plaintiff.

Office: Juneau, Alaska. Alaska Record-Miner

Print.
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In the District Court for Alaslxn, Division No. 1, at

Juneau.

No. 542-A.

THE CITY OF JUNEAU, a Municipal Corpora-

tion, Organized and Existing under and by

Virtue of tlie Laws of the District of Alaska,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Demurrer.

Now, comes the defendant by his attorneys, and

demurs to the complaint and for cause of demurrer

alleges

:

Said complaint does not state facts sufficient to

constitute a cause of action, in this

:

1st. The ordinance under which plaintiff is act-

ing in bringing this action is void upon its face, and

confers no authority upon plaintiff to maintain this

action, for the reason that there is no authority in

law for the connnon council of the plaintiff to enact

such ordinance.

2d. Plaintiff has no power to condemn private

property for the purposes of widening a street.

3d. Plaintiff has no power to condemn tide lands

for the purposes of a street.

4th. It appears from said complaint, that Front

Street is sought to be improved by widening the same,

and it does not appear that a majority of the abut-
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ting property owners has consented to such improve-

ment, as required by law.

5th. It does not appear from said complaint that

the use to which said property sought to be taken is

a use authorized by law.

6th. It does not appear from said complaint, that

there is any public necessity for the widening of

Front Street as prayed for in said complaint.

7th. Said complaint contains no statement of

plaintiff's right to take said property.

Of all of which defendant prays judgment of the

Court.

MALOXY & COBB,
Attorneys for Defendant.

Service of the above and foregoing demurrer is ad-

mitted to have been duly made this 22d day of May,

1906.

J. A. HELLEXTHAL,
Attorney for Plaintiff.

[Endorsement] : Original. Xo. 542-A. In the

District Court for Alaska, Division Xo. 1, at Juneau.

City of Juneau, et.. Plaintiff, vs. Oscar Ashby, De-

fendant. Demurrer. Filed May 22, 1906. C. C.

Page, Clerk. By D. C. Abrams, Deputy. Malony

& Cobb, Attorney for . Office: Juneau,

Alaska.
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In the District Court for the District of Alaslia, Di-

vision No. 1, at Juneau.

THE CITY OF JUNEAU, a Municipal Corpora-

tion,

Plaintiff,

vs.

OSCAE ASHBY,
Defendant.

Order Overruling Demurrer.

This matter coming on regularly to be heard upon

the demurrer of the defendant, and both parties

being present by their respective attorneys, and the

matter being argued and the Court being fully ad-

vised in the premises, concludes that the demurrer

should be overruled;

Now, therefore, it is hereb.y ordered that the de-

murrer of the defendant be and the same is hereby

overruled. Defendant to have (30) thirty days in

which to answer.

Dated this 3d day of July, 1906.

EOYAL A. GUNNISON,
Judge.

O. K.—MALONY & COBB.

[Endorsement] : Original. No. 542-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. The City of Juneau, a Municipal

Corporation, Plaintiff, vs. Oscar Ashby, Defendant.

Order Overruling Demurrer. Filed Jul. 3, 1906. C.

C. Page, Clerk. By D. C. Abrams, Deputy. J. A.
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Hellenthal, Attorney for Plaintiff. Office: Juneau,

Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 542-A.

THE CITY OF JUNEAU, a Municipal Corpora-

tion,

vs.

OSCAR ASHBY,

Plaintiff,

Defendant.

Answer.

Now, comes the defendant by liis attorneys, and

for answer to the complaint of the plaintiff herein al-

leges :

I.

He admits that the Common Council attempted to

pass the Ordinance set out in the 2d paragraph of

said complaint, but he denies that said Common

Council did pass and enact such Ordinance.

II.

He denies all and singular the allegations con-

tained in the III paragraph of said complaint.

III.

He admits that he is in possession and owns the

premises described in the fourth paragraph of said

complaint, but he denies that the same or any portion

thereof projects into Front Street, of the Town of

Juneau, as laid out and established.
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IV.

He denies all and singular the allegations con-

tained in the V and VI paragraphs of said com-

plaint.

And for a further affirmative defence to said ac-

tion defendant alleges

:

I.

That Front Street in said Town of Juneau Avas

laid out and established about the year 1893, when

the public survey of the tow^nsite of the Town of

Juneau was made and approved by the Honorable

the Secretary of the Interior under the laws govern-

ing the entry of townsites in Alaska, and as so es-

tablished does not include any portion of defendant's

premises. That said street follows and conforms to

the meander line of Gastineaux Channel, upon which

said town is located and contains, therefore, several

angles in its course, one of which occurs at the point

where defendant's property abuts upon the same.

That said street throughout its length has a uni-

form width of 50 feet, including that portion there-

of in front of defendant's said premises. That said

street at all points, and especially that portion there-

of in front of defendant's premises is of ample

width to accommodate the public, and there is not

the slightest necessity for the taking of the defend-

ant's premises or any portion of thereof, for the use

of the public as a street. That in truth and in fact,

the purpose for which defendant's premises are

sought to be condemned and appropriated by the

plaintiff is to improve and benefit other private prop-

erty abutting upon said street and Franklin Street
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and lying near defendant's said premises, by straight-

ening the southwesterly boundary of said Front

Street, and not for the use and benefit of the public

;

and is an attempted taking of private property for

the benefit of private individuals; all of which de-

fendant is ready to verify.

Wherefore defendant prays that he go hence with-

out da.y, and have and recover of the plaintiff his

costs herein incurred.

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

Oscar Ashby, being first duly sworn deposes and

says : That I am the defendant above named ; I have

read the above and foregoing answer and know the

contents thereof and the same is true as I verily be-

lieve.

O. W. ASHBY.

Subscribed and sworn to before me this the 26th

day of July, 1906.

[Notarial Seal] J. H. COBB,
Notary Public in and for Alaska.

Copy received July 26/06.

J. A. HELLENTHAL,
By R. W. JENNINGS,

Atty. for Pltff.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

The City of Juneau, a Municipal Corporation, Plain-
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tiff, vs. Oscar Asliby, Defendant. Answer. Filed

Jul. 26, 1906. 0. C. Page, Clerk. By D. C. Abrams,

Deputy. Malony & Cobb, Attorneys for Defdt.

Office ; Juneau, Alaska.

In the District Court for the District of Alasha, Di-

vision No. 1, at Juneau.

No. 512-A.

THE CITY OF JUNEAU,

vs.

OSCAR ASHBY,

Plaintiff,

Defendant.

Reply [to Answer].

Comes now the City of Juneau, and for reply to

the answer of the defendant herein,

I.

Denies each and every allegation contained in the

affirmative defense set up by the defendant in his

said answer.

II.

And as a further reply to the matters and things

set up in the said affirmative defense in the defend-

ant's said answer contained, and as a further denial

thereof the plaintiff alleges that Front Street, of the

City of Juneau, as originally established by the prop-

erty holders owning property along said street was,

by mutual agreement of the said property holders

established along the same lines that are laid down

and designated in the Ordinance referred to in the
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plaintiff's complaint, and that the defendant there-

after, and without any right so to do, extended his

said building into and upon the street as so estab-

lished by mutual consent.

Wherefore, the plaintiff prays that the demand of

its complaint be granted.

J. A. HELLENTHAL,
Attorney for Plaintiff.

United States of America,

District of Alaska,—^ss.

George F. Forrest, being first duly sworn accord-

ing to law, deposes and says that he is the mayor

of Juneau, the plaintiff in the above-entitled cause of

action; that he has read the foregoing reply and

knows the contents thereof, and that the same is true

as he verily believes.

GEO. F. FORREST.

Subscribed and sworn to before me this 22d day of

April, 1907.

[Notarial Seal] GUY McNAUGHTON,
Notary Public in and for Alaska.

Receipt of copy and due service of the within re-

ply, admitted this 22 day of April, 1907.

MALONY & COBB,
Attorney for Defendant.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for the District of Alaska, Division 1, at

Juneau. City of Juneau, Plaintiff, vs. Oscar Ashby,

Defendant. Reply. Filed Apr. 22, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy. J. A. Hel-

lenthal, Attorney for Plff. Office: Juneau, Alaska.
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In the District Court for the District of AlasJca, Di-

vision No. 1, at Juneau.

No. 542-A.

THE CITY OF JUNEAU,
Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Findings and Conclusions [of the District Court].

This cause coming on regularly for trial before

me, the undersigned. Judge of the above-entitled

court, without the intervention of a jury, and the

Court having heard the evidence adduced by the re-

spective parties and the arguments of the respective

counsel, finds the following facts:

I.

That the plaintiff, the City of Juneau, is, and was

at all the times mentioned in these findings, a munic-

ipal corporation, duly organized and existing under

and by virtue of the laws applicable to the Districl.

of Alaska.

II.

That on the 4th day of May, A. D. 1906, the Com-

mon Council of the said City of Juneau did by Ordi-

nance duly and legally open and establish a certain

street in said City of Juneau, kno^vn as Front Street,

between Seward Street and Franklin Street in said

City, which said ordinance was passed and adopted
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by the said Council on the said 4th day of May, 1906,

and was and is in words and figures as follows

:

ORDINANCE NO. 69.

An ordinance providing for the establishment,

opening and improving of Front Street in the City

of Juneau, and providing for the permanent estab-

lishment of the street lines and boundaries of said

Front Street.

The City of Juneau Doth Ordain as follows

:

Section 1. The Front Street in the City of Juneau

is hereby opened as a ijublic street, between the

point of intersection of said Front Street with

Seward Street in said Towti, and the point of inter-

section of said Front Street with Franklin Street in

said town, and the boundaries and street lines of

said street are hereby established as follows:

Beginning at Point marked 1, a stone firmly set in

ground vdth coj)per tack at exact point of the inter-

section of Main and Front Streets from which point

the Southw^est Corner of Block 2, an iron peg said

to be one of the original corners of the town of Ju-

neau, bears N. 4° 41' W. 26.32 feet distant; thence

running N. 57° 52' E. 234 feet to Point II, a stone

firmly set in the ground with copper tack at exact

point of intersection of Front and Seward Streets

j^rom which point the N.W. corner of Block bomm-
ing Front Street on the South bears S. 60° 56' E.

57.19 feet distant from said Block corner; thence

said line shall run S. 81° 35' E. 285.8 feet; thence

S. 42° 56' E. Thence beginning at Point II, the

Southwest Corner of Block '^G" bears N. 4° 41' W,
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26.32 feet from which point the North side of Front

Street extends S. 83° 4' E. 205.3 feet; thence N. 87
-^

35' E. 88.7 feet to Southeast Corner of Block "G";
thence beginning at Point II, running N. 57° 52' E.

5.88 feet to a point intersecting with a parallel line

laid off at a distance of 24 feet from said south side

of the street; thence S. 81° 35' E. 343.25 feet to Point

designated as Point of Intersection.

Section II. And Whereas, one Oscar Ashby and

the firm of Winter & Pond claim certain possessory

rights to certain tracts of tide lands abutting upon

said streets and projecting into said street as the

same is above established to the following extent, to

wit:

Oscar Ashby holds possession of and claims a jdos -

sessory right to a tract of tide lands extending into

and overlapping Front Street as hereby opened and

established, described as follows:

Corner No. 1 of said Lot bears S. 00° 12' E. 6.7

feet from a i^oint on line N. 81° 35' W. 103 feet from

point designated in above notes as Point of Inter-

section; thence running S. 87° 56' E. 36.4 feet to

corner No. 2; thence S. 00° 12' E. 22.3 feet to CorneJ*

No. 3; thence N. 81° 35' W. 36.8 feet to corner No.

4; thence N. 00° 12' W. 18.2 feet to Corner No. 1,

the place of beginning, making an area of 736.77

square feet.

Winter & Pond hold possession of and claim a pos-

sessory right to a tract of tide lands extending into

and overlapi)ing Front Street as herebj^ opened and

established, described as follows

:
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Corner No. 1 of said Lot bears S. 52° 28' W. 15.9

feet from a point on line N. 81° 35' W. 17.7 feet

from point designated as Point of Intersection, in

above notes, thence inmning S. 52° 28' W. 13.1 feet

to Corner No. 2; thence N. 81= 35' W. 28.7 feet to

Corner No. 3; thence N. 00= 12' W. 22.3 feet to

Corner No. 4; thence S. 87° 56' E. 13.8 feet to corner

No. 5; thence S. 54° 21' E. 30.9 feet to corner No.

1, the place of beginning, making an area of 687.20

square feet.

And Whereas, it is necessary in order to open said

street and make the same sufficiently wide for the

purpose of accommodating the traffic carried on on

said street by the public, and for the purpose of ac-

conmiodating the public travel thereon, that said

street be opened and established to the width hereby

established and declared and be freed from all ob-

structions therein,

Section III. Now, Therefore, be it further or-

dained that condemnation proceedings be connnenced

in the District Court for the District of Alaska, Di-

vision No. 1, by the City of Juneau for the purpose

of condemning the property of the said Oscar Ashby

and also the property of the said Winter & Pond,

and their possessory or other rights to the tidelands

on the shores of Gastineaux Channel, to the extent

that the same project into the said Front Street, as

hereby established, or in anywise conflict with or

overlaj) the same.

Section IV. All ordinances, or parts of Ordi-

nances, conflicting herewith are hereby repealed to

the extent of such conflict.
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Section V. This Ordinance shall be published for

three successive issues, commencing on the 5th day

of May, 1906, in the '^ Daily Dispatch,'' a daily news-

paper, published in the City of Juneau, Alaska, and

shall be posted in three conspicuous public places in

said City of Juneau, and shall take effect and be in

force from and after the date of its passage.

H. T. TRIPP,

Mayor and Ex-Officio President of the Common
Council of the City of Juneau.

[Seal] Attest: XATHAXAEL GREENE,
City Clerk.

III.

That the defendant, Oscar Ashby, is in possession

of and has a possessory right to a certain piece or

IDarcel of land situated on the shores of Gastineaux

Channel, an arm of the Pacific Ocean, which said

tract and parcel of land projects into and overlaj^s

said Front Street as laid out and established by the

ordinance above referred to,^ to the following extent

:

Corner No. 1 of the said Lot of the said Oscar

Ashby bears N. 82= 33' W. 59.46 feet from the point

designated in the Field Notes as the Point of In-

tersection; thence S. 02° 01' ^\. 7.1 feet; thence S.

23= 45' W. 17.64 feet; thence N. 81° 35' W. 38.2 feet;

thence N. 00= 18' W. 18.5 feet; thence S. 87° 59' E.

45.2 feet to corner No. 1, and place of beginning

;

And that said tract of tidelands above described as

project into and overlap the said Front Street in-

cludes only a part of the entire tract in the posses-

sion of the defendant, and embraces an area of 737

1/10 square feet.
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IV.

That said Front Street as established by the ordi-

nance hereinbefore referred to and so opened up and

laid out is a public highway and street, and will be

open to and used by the public as such highway and

street, and that in order to open said street and

establish the same to a width sufficient to acconnno-

date the travel thereon by the public, it is necessary

that the same be established to a width as designated

in the ordinance hereinbefore referred to, and that

obstructions x^rojecting into and overlapping on said

street as opened up, laid out and designated in the

aforesaid ordinance be removed, and to that end it is

necessary that a right-of-way be condemned over and

upon the lands of the defendant to the extent that

they project into and overlap said Front Street as

so laid out, and as above set forth by metes and

bounds.

V.

That said Front Street, so laid out and established,

is located within the City of Juneau, within the ex-

terior boundaries thereof, and connects Seward

Street, a public highway in said City of Juneau,

with Franklin Street, also a public highway in said

city, and that the same is laid out upon the ground

as shown by the map attached to the plaintiff's com-

plaint, which said map, for the purposes of a fur-

ther description of the lands sought to be condemned,

and also a further description of said Street, is ex-

pressely referred to and made a part of these findings.
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WHEREUPON THE COURT CONCLUDES:
1. That the lands sought to be taken are such as

may be condeniued by the exercise of the Right of

Public Domain;

2. That the use to which the same are sought to

be applied is a use authorized by law ; that is to say

:

A Public Street.

3. That the taking of said lands of the defendant,

as described in the foregoing Findings of Fact, is

necessary to such use, and

4. That the lands sought to be condemned herein

should be condemned as prayed for in the complaint.

To all of which defendant excepted and the exception

is allowed.

Done in Open Court at Juneau, Alaska, this 2-ltli

of April, 1907.

B}^ the Court

:

JAMES WICKERSHA^I,

Judge.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for the District of Alaska, Division No,

1, at Juneau. City of Juneau, Plaintiff, vs. Oscar

Ashby, Defendant. Findings & Conclusions. Filed

Apr. 24, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. J. A. Hellenthal, Attorne.y for Plaintiff.

Office: Juneau, Alaska.
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In the District Court for the Bistrict of Alaska^ Di-

vision No. 1, at Juneau.

No. 542-A.

CITY OF JUNEAU,

ifIII it::). : Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Judgment.

This cause came on regularly for trial this 23d

day of April, A. D. 1907, before me, the undersigned.

Judge of the above-entitled court; and all the par-

ties being present and represented in court by their

respective attorneys, and witnesses having been ex-

amined and evidence adduced by the respective par-

ties, and the argument of counsel having by the

Court been heard in that behalf, and the Court be-

ing fully advised in the premises, and having made

its Findings of Fact and Conclusions of Law, which

are in writing and on file herein, wherefrom it ap-

pears that the plaintiff seeks to condemn the i^rop-

erty sought to be condemned herein for a public use

within the meaning of the laws applicable to the Dis-

trict of Alaska, and that all of the property sought

to be appropriated is necessary for that purpose,

and the lands sought to be condemned should be

condenuied as prayed for in the complaint of the

I)laintiff, and the Court being satisfied that the pub-
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lie interests require the talriug of sucli lands, now,

therefore—
It is hereby ordered, adjudged and decreed that B.

M. Behrends and Geo. P. Blair and Wni. M. Ebner,

three competent persons, resident of Juneau Pre-

cinct, the same being the precinct wherein the lands

sought to be condemned are situate, are hereby ap-

pointed as Commissioners to ascertain and determine

the amount to be paid hy -the plaintiff, the City of

Juneau, to the defendant Oscar Ashby as damages

by reason of the ai3proi3riation of the said property,

Y\d]ich is described as follows:

"Corner No. 1 of said Lot of the said Oscar Ashby

bears N. 82° 33' W. 59.46 feet from the Point desig-

nated in the field-notes set out in the ordinance of

said City of Juneau of May 4th, 1906, and entitled

' Ordinance No. 69. An Ordinance providing for the

establislunent, opening and improving of Front

Street in the City of Juneau, and providing for the

permanent establishment of the street lines and

boundaries of said Front Street,' as the 'point of in-

tersection'; thence S. 2° V W. 7.1 feet; thence S.

23° 45' W. 17.64 feet; thence N. 81° 35' W. 38.2

feet; thence N. 00° 18' W. 18.5 feet; thence S. 87°

59' E. 45.2 feet to corner No. 1 and the place of be-

ginning."

The same being the property sought to be con-

demned by the i^laintiff herein as described in its

complaint.

And it is hereby further ordered that said Com-

missioners shall hold their first meeting at office of
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B. M. Belirends, Behrends Bank, iii the City of Ju-

neau, at 11 o'clock in the forenoon of the 27th day

of April, A. D. 1907, and that the compensation of

such Conunissioners shall be $3.00 per day for two

days each; that said Commissioners shall take the

oath prescribed by law before entering upon their

duties as such, and shall in all respects proceed to

perform their duties in manner and form as laid

doYv'n by the statutes in such cases made and pro-

vided ; that said connnissioners shall assess the com-

pensation and damages of the defendant b.y reason

of the taking of such property, and for the purpose

of making such assessment the right thereto shall

be deemed to have accrued on the 19th day of May,

A. D. 1906, the same being the date of the service

of smnmons herein, and its actual valiie at said

date shall be the measure of compensation for the

property taken, and the basis of damages to property

not actually taken, but injuriously effected, if any,

but no improvements placed upon the property subse-

quent to the date lasf above mentioned shall be in-

cluded in the assessment of compensation or dam-

ages
;

And said Commissioners shall, after making their

findings as by law required and performing their

duties according to law, report the same to the Court

within the time and in the manner provided by the

statute. To all of which defendant by his counsel

excepted, and the exce]3tion is allowed.
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Done in open court at Juneau, this 24 of April,

1907.
By the Court

:

JAMES WICKERSHAM,
Judge.

[Endorsee!] : Original. No. 542-A. In the District

Court for the District of Alaska, Division Xo. 1, at

Juneau. City of Juneau, Plaintiff, vs. Oscar Ash-

by, Defendant. Judgment and Order Appointing

Appraisers. Filed Apr. 24, 1907. C. C. Page,

Clerk. By A. W. Fox, Deputy. J. A. Hellenthal,

attorney for plaintiff. Office: Juneau, Alaska.

In the District Court for the Territory of Alaska,

First Division.

No. 542-A.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Bill of Exceptions.

Be it remembered that this cause came ou for trial

on the 23d day of April, 1907, before the Court upon

the complaint, answer and replj^; and thereupon

came J. A. Hellenthal, Esq., City Attorney of the

City of Juneau, for the plaintiff, and Messrs. Ma-

lony & Cobb for the defendant, and all parties an-

nounced themselves ready for trial. And thereupon

the following proofs were taken before and consid-

ered by the Court, to wit:
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COURT.—Proceed with this case, gentlemen.

Mr. COBB.—At the opening of this cause the de-

fendant by his counsel objects to the hearing of any

testimony in this case for the reason that the com-

plaint fails to state a cause of action, and under the

laws of Alaska a municipal corporation has no

power to condemn private property by the exercise

of eminent domain or otherwise.

COURT.—Overruled.
Mr. COBB.—Defendant excepts.

COURT.—Exception allowed.

Mr. HELLENTHAL.—I will call Mr. Green.

[Testimony of Nathaniel Green.]

NATHANIEL GREEN, a witness called on behalf

of the plaintiff, having been first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Please state your name.

A. Nathaniel Green.

Q. ^Vhat official position do you hold in the city

of Juneau? A. City clerk.

Q. Were you such city clerk in the year 1906 ?

A. I was.

Q. During the entire year? A. Yes, sir.

Q. As such city clerk are you custodian of the

proceedings of the town council? A. I am.

Q. And of the ordinances passed by the town

council? A. I am.

Q. What, if anything, do they show in regard to

ordinance No. 69 entitled ''An ordinance providing
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(Testimony of Nathaniel Green.)

for the establishment, opening and improying of

Front Street in the City of Juneau and providing for

the permanent establishment of the street lines and

boundaries of said Front Street'"?

Mr. HELLENTHAL.—I suppose counsel will

have no objection to reading the record ?

Mr. COBB.—No; we have no objection. A copy

may be substituted without the formality of i^roving

it.

Q, What have you there ?

A. The minutes of the meeting.

Q. You may read them.

A. "May 2, 1906. Proceedings of the Juneau

City Council at a special meeting called b.y the mayor

by written notice for the purpose of introducing an

ordinance for opening and improving Front Street

and establishing street lines on said Front Street

held at the council chambers at 7:30 P. ^I. May 2,

1906. The mayor presiding. Present councilmen

Digg, Fales, Hunter, Lund, McCloskey, Reck and

Tripp. The chair announced the object of the meet-

ing as stated in the notice. Mr. McCloskey intro-

duced an ordinance entitled an ordinance providing

for the establishment, opening and improving of

Front Street in the City of Juneau, and providing for

the permanent establishment of the street lines and

boundaries of said Front Street. The ordinance was

read and on motion the ordinance was referred to the

committee on street, light, sewerage and wharfage.

Council adjourned. Nathan Greene, City Clerk."

Q. W hat is the date of that meeting ?
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(Testimony of Nathaniel Green.)

A. May second, 1906.

Q. Was that a general or special meetino; of the

council? A. May second, a special meeting.

Q. Who called that meeting?

A. On written notice of the mayor.

Q. What did that notice call for?

A. It was called for the purpose of introducing an

ordinance for the pennanent establishment of the

street line on said Front Street.

Q. By whom was that notice certified ?

A. By myself.

Q. Who was it served on ?

A. On the members of the council.

Q. What was the next meeting?

A. On May 4, 1906.

Q. Was that a regular or special meeting ?

A. Regular meeting.

Q. Who were present at that meeting?

A. Digg, Fales, Hunter, Lund, McCloskey, Reck

and Tripp.

Q. All the councilmen w^ere present?

A. Yes, sir.

Q. Proceed.

A. This is May 4, 1906. An ordinance No. 67, en-

titled an ordinance providing for the establishment,

opening and unproving of Front Street in the City

of Juneau, and for the permanent establishment of

the street line and boundaries of said Front Street.

The committee reported that the ordinance should be

withdrawn and recommended the adoption of an or-

dinance No. 69 with the same title introduced at the
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(Testimony of Nathaniel Green.)

meeting held May 2, 1906, and that the ordinance

be published for three successive issues of the "Daily

Despatch" beginning May 5, 1906. Mr. McCloskey

moved that the ordinance No. 69 be adopted. Sec-

onded by Mr. Reck. The chair ordered the roll

called. C'ouncilmen Degg, Fales, Hunter, Lund, Mc-

Closkey, Reck and Tripp voted aye. The chair de-

clared the motion carried and the ordinance adopted,

Q. The votes were taken on that ordinance?

A. Yes, sir.

Q. Now, Mr. Green, have you a copy of the rules

in reference to this ordinance ? A. Yes, sir.

Mr. HELLENTHAL.—We will just offer that in

evidence.

COURT.—Read it into the record.

Mr. HELLENTHAL.—Section 17. The regular

meetings of the Common Council shall be held on the

first and third Friday of each month, at 8 o'clock

P. M. Special meetings may be called by the Mayor

at any time, and upon the request of any two mem-

bers of the Common Council, it shall be his duty to

call such meeting. The object for which such special

meeting is called shall be mentioned in the call or no-

tice
; said call or notice shall be m writing, and served

upon the members of the common council prior to

such meeting.

Q. You have the book there—read the rule in

reference to the introduction of ordinances.

A. Section 22. All ordinances shall be intro-

duced by a member of the Common Council at a reg-
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ular meetinsj thereof, or at a special meeting; called

for the consideration of such ordinance. Prior to

the passage of any ordinance, it shall be read seriatim

at a session of the Common Council when at least

five members are present, and referred to the appro-

priate committee to be reported by said committee

to the Common Council at its next regular meeting,

or at a special meeting called for that purpose, when

it may be taken up for final consideration and action.

Q. Read the next one.

A. Section 23. All ordinances shall be num-

bered in the order of their passage, and shall be en-

titled, such title to express either generally or specifi-

cally the subject or subjects, object or objects, em-

braced in or purposes of such ordinance. All or-

dinances shall be published immediately after their

passage, in one or more issues of a daily or weekly

newspaper of general circulation published in the

city of Juneau.

Q. Read the next one also.

A. Section 24. All ordinances shall be in effect

from and after the date of their passage, unless other-

wise provided.

Q. That is all I care for from that at present.

Have you the ordinance in regard to this improve-

ment on Front Street ? A. I have.

Mr. HELLENTHAL.—We now offer this in evi-

dence.

Mr. COBB.—Is that a copy you have there, Mr.

Green ?

WITNESS.—This is the original.
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COURT.—It may go in with the understanding

that it be copied into the record.

Mr. COBB.—We object to the introduction of the

ordinance because the purpose of the ordinance is

not disclosed. It is for the purpose of taking this

property in controversy in this action—cutting off

the angle and thereby widening the street at one

point. Front Street had already been opened up

for over twenty years.

COURT.—It may be admitted.

Mr. COBB.—Exception.
Q. Have you a map here ? A. I have.

Mr. HELLENTHAL.—I had better offer that

first.

Q. I hand you a paper marked for identification

Plaintiff's Exhibit "A" and ask you what it is'?

A. It is a map of a portion of the streets of

Juneau. It is marked "Plat showing base line for

streets and alleys in the town of Juneau and regula-

tion of the south side of Front Street between Sew-

ard and Franklin Streets as surveyed by Elias Ruud,

C. E. April 23-27, 1906."

Q. Does it show Front Street as laid out by that

ordinance ? A. No.

Mr. HELLENTHAL.—There is no objection to a

copy of this being substituted.

Mr. COBB.—No. I have no objection. There are

only the same general objections. The record may
show that there is no objection to a copy being made
and substituted.

(Herein insert map.) ;
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[Plaintiff's Exhibit *'B."]

April 23, 1907. Plff. Exhibit ''B." A. W. Fox,

Deputy Clerk.

ORDINANCE NO. 69.

An ordinance i^roviding for the establishment,

opening and improving of Front Street in the City

of Juneau, and providing for the permanent estab-

lishment of the street lines and boundaries of said

Front Street.

The City of Juneau doth Ordain as Follows

:

Section I. The Front Street in the City of Juneau

is hereby opened as a public street between the point

of intersection of said Front Street with Seward

Street in said town, and the point of intersection of

said Front Street with Franklin Street in said town,

and the boundaries and street lines of said streets

are hereby established as follows

:

Beginning at point marked I a stone firmly set in

ground with copper tack at exact point of the inter-

section of Main and Front Streets, from which point

the Southwest Corner of Block 2, an iron peg said

to be one of the original corners of the town of

Juneau, bears N. 4° 41' W. 26.32 feet distant; thence

running No. 57° 52' E. 234 feet to Point II, a stone

firmly set in the ground with copper tack at exact

point of the intersection of Front and Seward Streets

from which point of the intersection of Front and

Seward Streets, from which point the N.W. corner

of Block bounding Front Street on the South bears

S. 60° 56' E. 57.19 feet distant from said Block Cor-
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ner, thence said line shall run S. 81° 35' E. 285.8 feet

;

thence S. 42° 56' E. Thence beginning at Point II

the Southwest corner of Block "G" bears N. 4° 41'

W. 26.32 feet from which point the North side of

Front Street extends S. 83° 4' E. 205.3 feet; thence

N. 87° 35' E. 88.7 feet to Southeast Comer of Block

"G"; thence beginning at Point II, running N. 57°

52' E. 5.88 feet to a point intersecting with a parallel

line laid off at a distance of 24 feet from said South

side of the street; thence S. 81° 35' E. 343.25 feet to

Point designated as point of intersection.

Section II. And Whereas, one Oscar Ashby and

the firm of Winter & Pond claim certain possessory

rights to certain tracts of tide lands abutting upon

said streets and projecting into said street, as the

same is above established to the following extent, to

wit:

Oscar Ashby holds possession of and claims a pos-

sessory right to a tract of tide lands extending into

and overlapping Front Street as hereby opened and

established, described as follows

:

Corner No. 1 of said Lot bears S. 0° 12' E. 6.7 feet

from a point on line N. 81° 5' W. 103 feet from point

designated in above notes as Point of intersection;

thence running S. 87° 56' E. 36.4 feet to Corner No.

2; thence S. 0° 12' E. 22.3 feet to Corner No. 3;

thence N. 81° 35' W. 36.8 feet to Corner No. 4; thence

N. 0° 12' W. 18.2 feet to Corner No. 1; the place of

beginning making an area of 736.77 square feet.

Winter & Pond holds possession of and clauns a

possessory right to a tract of tide lands extending
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into and overlapping Front Street as hereby opened

and established, described as follows:

Corner No. 1 of said lot bears S. 52° 28' W. 15.9

feet from a point on line N. 81° 35' W. 17.7 feet

from point designated as point of intersection, in

above notes, thence running S. 52° 28' W. 13.1 feet

to Corner No. 2; thence N. 81° 35' W. 28.7 feet to

corner No. 3 ; thence N. 0° 12' W. 22.3 feet to Corner

No. 4; thence S. 87° 56' E. 13.8 feet to Corner No. 5;

thence S. 54° 21' E. 30.9 feet to Corner No. 1, the

place of beginning, making an area of 687.20 square

feet.

And Whereas, it is necessary in order to open said

street and make the same sufficiently wide for the

purpose of accommodating the traffic carried on on

said street by the public, and for the purpose of

accommodating the public travel thereon, that said

street be opened and established to the width hereby

established and declared and be freed from all ob-

structions therein.

Section III. Now, Therefore, be it further or-

dained that condemnation proceedings be commenced

in the District Court for the District of Alaska, Di-

vision No. 1, by the City of Juneau for the pur^^ose

of condemning the property of the said Oscar Ashby

and also the property of the said Winter & Pond,

and their possessory or other right to the tide lands

on the shores of Gastineaus Channel to the extent that

the same project into the said Front Street, as hereby

established, or in anywise conflict with or overlap the

same.
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Section IV. All ordinances, or parts of ordinances,

conflicting herewith are hereby repealed to the ex-

tent of such conflict.

Section V. This ordinance shall be published for

three successive issues commencino; on the 5th day of

May, 1906, in the "Daily Dispatch" newspaper, a

daily newspaper published in the City of Juneau,

Alaska, and shall be posted in three cons])icuous pub-

lic places in said City of Juneau, and shall take effect

and be in force from and after the date of its passage.

H. T. TRIPP,
Ma.yor and Ex-officio President of the Common Coun-

cil of the City of Juneau.

[Seal] Attest: NATHANAEL GREENE,
City Clerk.

[Endorsed] : "Plff's B. Ordinance No. 69."

Mr. HELLENTHAL.—That is all, Mr. Greene.

Mr. COBB.—No cross-examination.

[Testimony of Ellas Ruud.]

ELIAS RUUD, a witness called on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Please state your name and residence ?

A. Elias Ruud; Juneau.

Q. What is your occupation?

A. Civil engineer and surve3'or.

Q. Your occupation you said was civil engineer?

A. Yes, sir.
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Q. What, if anything, did. you do in the way of

surveying the line of Front Street, in May last year,

and prior to that time ?

A. I fixed two j)emianent monuments at certain

points indicated on the plat here present in Court

and from there on

—

Q. Indicate on the plat marked Exhibit "A"?
A. From this point I established a base line from

which all references are made the north side and the

south side of Front Street, between Seward and

Franklin Street w^as established according to the

wording of the ordinance introduced into the city

council.

Q. Now, Mr. Ruud, you have read this

ordinance, have you not—the notice as given in that

way?

A. That is the one there marked Exhibit "B."

Q. You have a notice in that way?

A. At the time it was posted or published I

read it.

Q. You have seen this plat marked Exhibit "A'"?

A. I made it.

Q. I will ask you if Front Street as laid out on

this map is as laid out in the ordinance'?

A. Yes, sir.

Q. Do you know where this property is?

A. Yes, sir.

Q. I will ask you what, if anything, you did in

regard to surveying the street ?

A. There was no building there at the time of the

survey. It had recently burned dow^n. I could
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clearly see the point where the building had stood on

account of the sills being preserved. The line run

according to this ordinance cut off a portion of the

ground j^i'eviously occupied to the extent shown on

this plat.

Q. Could you state just how many square feet

that cuts off?

A. If it is not marked on the note I can not re-

call it point blank from memory, but that represents

the exact number of feet in controversy on the

ground.

Q. Did you bring your notes with you?

A. IsTo, sir. There was an original j)lat made

where I believe the exact nmnber of square feet was

put down if I remember right.

Q. I will ask you to look at this notice in this

complaint, paragraph four, and state to the Court

v/hether or not that correctly sets out the portion of

the property which extended into Front Street?

Just read them over, Mr. Ruud.

A. Corner No. 1 of said lot bears north eighty-

two degrees thirty-three minutes west 59.46 feet from

point designated in above notes as point of intersec-

tion; thence south two degrees one minute west 7.1

feet; thence south twenty-three degrees forty-five

minutes west 17.64 feet; thence north eightj^-one de-

grees thirty-five minutes west thirtj^-eight and two

tenths feet; thence north no degrees eighteen min-

utes west 18.5 feet; thence south eight.y-seven degrees

fifty-nine minutes east 45.2 feet to corner No. 1, the

place of beginning.
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Q. That is the portion of Mr. Ashby's property

which extended into the street ?

A. Into Front Street, according to this survey.

Q. I would like to have ,you tell us how much

there is in that strip of ground %

A. That is quite easy.

Q. You may leave the stand, and I will call you

in a minute or two and you can tell us.

That is all.

Cross-examination.

(By Mr. COBB.)

Q. In making this plat I will ask you if you have

represented the front of Oscar Ashby's lot on this

plat in accordance with what it was at the time the

old building was burned ?

A. As near as I would identify the place by the

remaining sills—those that still remained.

Q. It was 3"our intention to show where the old

building v\^as '? A. Yes, sir.

Q. Have you made any attempt to show what

ground he claims there as now occupied by the two

buildings erected since ? A. No, sir.

Q. You don't know"?

A. I have no knowledge of the extent of his claim.

Q. Did you not make this survey—in making it

attempt to locate and show the boundaries of Front

Street as it had been laid out at the tune of the orig-

inal townsite survey? A. No, sir.

Q. You simply followed the field-notes as given

3'ou in the ordinance"?

A. I follow the lines.
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Q. Have you ever measured the distance of the

street in front of the Ashby ])ro]3erty as it now

stands—the distance across and the ^Yidth of the

street ? A. No, sir.

Q. You don't know how wide it is?

A. No, sir.

Q. Don't .you know that it is as wide there as it

is anywhere along the street? A. I don't.

COUET.—Is it or is it not?

A. I believe it is.

Q. It is as wide there as anywhere else?

A. I believe so—I don't know.

Q. The effect of the change in the street as made

in this ordinance is to simply cut off the front of Mr.

Ashby 's property and some other property and widen

the street at that point?

A. Certainly—^wdden the street at that point.

Q. And also takes off the southeasterly boundary

line of the street and makes an angle which conforms

to a similar angle on the north line of the street, about

one hmidred feet?

A. It leaves no angle on the south side.

Q. It confoims to the angle on the other side?

A. No, sir.

Q. In other words, it straightens the south bound-

ary line, and leaves the north line the same ?

A. It did not affect the north line.

COURT.—It widens the street?

A. Yes, sir.

That is all.
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Redirect Examination.

(By Mr. HELLENTHAL.)
Q. You told Mr. Cobb that you did not run that

line in reference to the lines of the original townsite ?

Front Street is not delineated on that side?

A. No, sir.

Q. What was that shown as I

A. Waterfront Street was delineated on the orig-

inal. Mr. Cobb asked me

—

Mr. COBB.—I asked him whether he ran it in com-

pliance with the original townsite plat.

COURT.—Was there any street laid out"?

A. The south side of the street was not laid out

so that it could be traced on the original survey.

Q. The south side of the street was not laid out

—

it has only been laid in at different tunes ?

A, Yes, sir.

Q. The line on the south side of the street as laid

out here is straight from where it commences to the

corner? A. Yes, sir.

Q. The property of Mr. Ashby which you have

described extended into the street to the extent of

that line ?

A. Yes, sir; to the extent as shown on the plat.

Q. The plat properly shows that?

A. Yes, sir.

That is all.

Mr. HELLENTHAL.—There is a question raised

in the answer that there is no necessity for laying out

the street, and I want to call a witness on that ques-

tion. I will call Mr. Casey.
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W. W. CASEY, a witness called on behalf of the

plaintiif, having been first clnly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is 3^our business f

A. Transfer business.

Q. In the transfer business, you have had con-

siderable experience in teaming in the city of

Juneau ? A. Yes, sir.

Q. Are you familiar with the intersection of Front

and Franklin Streets? A. Yes, sir.

Q. I will ask you if you have had teams go around

that corner? A. Yes, sir.

Q. I will ask you if it is possible for a four-horse

team to clear that corner?

A. It would depend on the kind of load they had.

Q. I am speaking of a four-horse load?

A. He could, with a short load, but with long tim-

bers it w^ould be impossible to make such a turn with-

out a great deal of difficulty, if he could do it at all.

Q. Is the street narrow at that point?

A. The turn is short—it would be impossible to

turn with a long load.

Q. Could you make that turn with a four-horse

load? A. For the ridge road?

Q. Usually when you drive a four-horse team, is

that the ordinary road?

A. It would be a hard matter—we never use it.
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Q. Otherwise, would you have any occasion to use

it? A. It is the natural way of going.

That is all.

Cross-examination.

(By Mr. COBB.)

Q. Do you know how many teams there are in

Juneau ? A. About forty horses.

Q. How many teams'?

A. About twenty teams—in the neighborhood of

twenty teams, excepting the company teams.

Q. How often have you had occasion to drive and

go around there with a four-horse team %

A. Probably once a week; last summer we have

had to do that way on account of the hill—it is an

easier hill.

Q. There are comers in Juneau which are harder

than that one?

A. There are one or two equally as bad that we

cannot make.

Q. You have never been compelled to stop on ac-

count of the door or porch of the house opposite to

where you lived last year?

A. In trying to make the turn ?

Q. How is it with the ordinary team—ordinary

transportation %

A. You cannot drive north.

Q. You can turn those corners all right?

A. Yes, sir.

Q. There is not a great amount of teaming out-

side of the regular haulers ?

A. I don't know that there is.



50 Oscar Ashhy vs.

(Testimony of W. W. Casey.)

Q. There is no teaming in this town except what

is down by professional teamsters—those engaged in

the business?

A. One or two teams, that is all.

Q. The public generally do not have teams?

A. No, they permit us to do the work.

Q. So that to move those houses twenty or thirty

feet is for the convenience of the teamsters?

A. I did not know what the object of this suit

was.

Q. Would you say—you know what the street is

—

is it narrower there than at any other place?

A. I never measured it.

Q. It looks about as wide?

A. Pretty nearly.

Q. What interest has the public at large in this

suit except you teamsters? A. I don't know.

Q. You don't know that there is any interest in

.it? A. I don't know.

That is all.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. All the stores have their delivery wagons ?

A. Yes, sir.

Q. The different mining companies have teams?
A. Yes, sir.

Q. Could two ordinary teams pass—one coming
down Franklin, and one coming down Front Street

pass? A. Single teams could.

Q. They would have to be careful?

A. They are almost as bad.
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Q. Explain to the Court how Franklin Street

—

the streets there at the corner come together?

A. I could not do that very well.

Q. Explain it to the Court—^whether it is a sharp

angle or a straight line ?

A. Well, Franklin Street is as it is shown on this

map. This being Front Street, this shows the wid-

ened portion here. A good deal of the work comes

from the wharf. Come up this way—it is a hard

point to turn round up here, because the buildings on

this side are built out in here. You might get off

the Union wharf and come back and get up there

very easily—there are only one or two corners in

town that are as bad as that. I do a good deal of

hauling up to the basin, and it is not nearly as bad

as that corner to turn.

That is all.

(By Mr. COBB.)

Q. How long is that piling in here ?

A, About seventy feet.

Q. You don't have many long loads coming up

this way, do you?

A. You could not turn out there with a derrick.

Q. You say, most of the business is from the

wharf? A. Most of it.

Q. Two of the wharves are situated at the foot

of the main street? A. Yes, sir.

Q. Hauling from there, do you go down Front

Street or around this way?
A. This is the easiest way to get down.

Q. It is the furtherest way around ?
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A. Not necessarily—you can turn at Crew's

house—you have to go up there.

Q. That is two blocks further up the street ?

A. Down here you can go up two blocks—the

angles are such that you cannot get by.

Q. That has nothing to do with this point?

A. That is only one reason why we have to go

down this w^ay.

Q. There would be no trouble except with a four-

horse team and a long load ?

A. With a long load
;
yes.

Q. That is, with extraordinary long pieces ?

A. We do a good deal of it.

Q. What you mean is heavy mining timbers ?

A. Long lumber, where you couple your wagon

out.

Q. You are speaking of mining timbers?

A. Where you couple out your wagon—couple out

your teams.

Q. You do not mean to tell the Court that you

cannot get any load up to the basin—that you would

be prevented by that corner, that you would not be

stopped by others?

A. Well, that would be a bad corner to make.

Q. You would not state that it would be the corner

that would stop you—if you could not get by thvA

corner with your load, would there be any other

corner you could not pass ?

A. No, this is the worse corner in town. It would

be the hardest turn.
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Q. In that event would there be any necessity for

passing up there at all"?

A. You might get out some other way.

That is all.

(By Mr. HELLENTHAL.)
Q. That is the best grade?

A. That is the best street.

That is all.

Mr. HELLENTHAL.—I will recall Mr. Ruud.

[Testimony of Ellas Ruud—Recalled.]

ELIAS RUUD, a witness heretofore called and

sworn on behalf of the plaintiff, being recalled^ tes-

tified as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Plave you figured out the nimiber of square

feet that Mr. Ashby's property overlaps into Front

Street as laid out in that plat ?

A. Yes, sir. Seven hundred thirty-seven and

one-tenth square feet or eighty-one and five-tenths

square yards.

Q. Front Street, as laid out by you, is in a direct

line with the exception of the Ashby property ?

A. I don't understand.

Q. Front Street, as laid out on this plat, is as it

is on the ground.

A. It is laid out on the ground exactly as it is

here.
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Q. The ordinance lays out Front Street exactly

as it is on the ground with the exception of the Ashby

l^roperty 1

A. As it is now, as far as you can judge from the

buildings and the occupation of the groimd. I do

not know that it would have to be changed at all.

That is all.

[Testimony of Lewis Lund.]

LEWIS LUi^D, a witness called on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name?

A. Lewis Lund.

Q. What is your occupation?

A. Teaming.

Q. Are you familiar with the corner of Franklin

Street and Front Street in the to^\Ti of Juneau?

A. Yes, sir.

Q. Do you laiow, Mr. Lund, whether an ordinary

team with a load can turn that angle without widen-

ing out the street—at that sharp point?

A. You can make the turn now, but if they build

out that corner you can't.

Q. You mean if there is a building on that corner

so that 3'ou have to remain in the street and not go

on the sidewalk ; if a sidewalk is built out there can

you get around that angle with a load ?

A. I don't hardly think you can.

That is all.

t
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Cross-examination.

(By Mr. COBB.)

Q. You and Mr. Casey are the only teamsters in

town? A. No.

Q. Who else is there?

A. There are private teams.

Q. The mining companies' teams?

A. Yes, sir.

Q. Who else?

A. The storekeepers and hotels.

Q. They have little delivery wagons—they have

no trouble?

A. The,y all go aroimd that corner.

Q. Would they have any trouble turning with a

delivery wagon? A. I don't think so.

Q. It is simply to accommodate you and Mr.

Casey? A. I do not think so.

Q. Who else does it help?

A. People generally.

Q. The street there is over fifty feet wide—you

never saw the street crowded? A. Yes, sir.

Q. Have you ever seen such a crowd that they

could not get by?

A. They use about twenty-seven feet of that lot.

Q. How much?

A. I think twenty-five or twenty-seven feet of the

lot goes out there.

Q. Goes out where?

A. Out through the line.

Q. Do you mean that the corner comes out twen-

ty-seven feet into the street?
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A. The telephone pole will come out tweut^'-seven

feet from place where it is now.

Q. Where is it now?

A. It stands away back on the lot.

Q. Whereabouts on the lot? I want to see if I

can get 3'our meaning.

A. Well, it sets pretty near on the corner and

we drive over that lot. It is all planked over and

then there would have to be a six-foot sidewalk and

the telephone pole would come out further yet.

Q. If you put the telephone pole in the middle

of the street that is where your trouble is going to

begin? A. Yes, sir.

Q. I want to ask you if the street in front of

Oscar Ashby 's property is not as wide as it is further

up the street in front of Mr. Young's and Mr. Shat-

tuck's?

A. It is at the present time until thej^ build on

that lot.

Q. Even then there will be fifty feet between this

lot and the Ashby property?

A. I suppose so.

Q. And that will be just as wide as it is 200 feet

further up toward the main part of town.

A. This sharp comer—the strip sticks out into

the street.

Q. There is a sharp corner at the intersection of

Seward and Front Streets, too ?

A. Well, it comes right out here. It is cut off

the corner—it swings out here.
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Q. Do .you know how many teams there are in

this town? A. I know pretty nearly.

Q. The stores have little delivery wagons?

A. Yes.

Q. And all the teams in this place are owned hy

you and Mr. Casey with the exception of one or two

owned by the Perseverance Company ?

A. Yes.

Mr. COBB.—That is all.

COUET.—That is all the testimony I need along

that line unless there is some denial of it.

Mr. HELLENTHAL.—There is just a little tes-

timony I forgot to offer. I would like to call Mr.

Jorgenson.

[Testimony of J. P. Jorgenson.]

J. P. JORGENSON, a witness called on behalf

of the plaiiitiff, having been first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State 3^our name.

A. J. P. Jorgenson.

Q. Do you live in Juneau ? A. I do.

Q. How long have you lived here ?

A. Twenty-odd years.

Q. Do you know where Front Street and Frank-

lin Street are? A. Yes, sir.

Q. Do you know where they were first laid out by

the first settlers? A. Yes, sir.

Q. Do you know where Oscar Ashby's property?
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A. Yes, sir.

Q. Was Oscar Ashby located there at that time ?

A. The first building that Oscar Ashby had built

there I built for him in 1888. The line of the street

came inside of his building at that time I think al)Out

twenty feet. He was building a dance-hall and he

wanted it up by the Fourth of July.

Mr. COBB.—Objected to as inmiaterial.

COURT.—Objection overruled.

Mr. COBB.—I will save an exception.

Q. Go ahead.

A. The line was established—I had Mr. Garside

—I had to place different piling w^here the Louver is.

I had Mr. Garside establish the line for me to build

by. Mr. Garside established the line from Charley

Young's down toward J. G. Peterson's store. After

Mr. Garside established the line Mr. Ashby wanted

Young and Peterson to let his building extend fur-

ther out in the street. He wanted it up by the

Fourth of July and he had neither piles or timber

to extend the foundation over the deep water, and

we agreed to let him build it out there. He said,

"Any time you want the street on a line I will tear

it down." That was said in the presence of C. W.

Young, J. G. Peters and myself.

Q. That line is identical with the line as laid out

here i

A. No, it is not exactly that, Mr. Hellenthal.

That angle strikes the same place. I think the angle

has shortened up this side on this side. The first

line is the same, but it differs a little by McCloskey's.
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Q. The south side, then, so far as the Ashby and

Winter & Pond line is exactly the same as Mr. Gar-

side laid it out?

A. It is shown in the application.

Q. How was that line established ?

A. By an agreement with the property owners^

—

the line was laid off at that time.

Q. There was no street line ? A. No, sir.

Q. All the property owners including Mr. Ashby ?

A. It was included in the line at the time he built

it.

That is aU.

Cross-examination.

(By Mr. COBB.)

Q. You own the property situated one block

northwesterly or westerly from Mr. Ashby 's prop-

erty? A. Yes, sir.

Q. The effect of straightening this line will give

the street on that side a straight run passed your

property instead of having an angle there %

A. Yes, there is a building sticking out in the

street.

Q. The angle of the street as it has been used for

the past fifteen or twenty years makes an angle in

there ?

A. No, it don't make an angle; it projects into

the street.

Q. It does not?

A. The property went up straight against the

Louver.

Q. I understand

—
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A. There is no line there that I have ever seen.

The Louver sticks out into the street.

Q. I am not speaking of the Louver.

A. I don't see any other angle—I never have.

Q. If you cannot see that I do not think 3^ou are

a competent witness. You may stand aside.

That is all.

Plaintiff rests.

Testimony for Defendant.

[Testimony of G. W. Garside.]

G. Vv^. GAKSIDE, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. COBB.)

Q. What is your profession, Mr. Garside ?

A. Civil engineer and mining engineer.

Q. How long have you been such civil and min-

ing engineer? A. Since 1869.

Q. How long have you resided in Juneau?

A. Twenty-three years.

Q. Are you the same G. W. Garside who made the

townsite survey of the town of Juneau and laid out

the streets here after the survey ? A. Yes, sir.

Q. At the time you laid out the definite survey

did you lay out Front Street?

A. In 1893
;
yes, sir.

Q. I now hand you a blue-print, Mr. Garside, and

ask you what it is?
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A. Tliis is a blue-print representing the junction

of Franklin and Front Street. This is Front Street

and this is Franklin Street—this is the point of

junction of the two streets.

Q. Did you make the drawino- from which this

blue print is taken ? A. Yes, sir.

Q. From the actual survey?

A. A copy of the 1893 survey.

Q. And in measuring it—in surveying it did you

measure it on the ground?

A. Yes, ver}^ accurately.

Mr. COBB.—We offer it in evidence.

Mr. tIELLENTHAL.—I think it is immaterial.

COURT.—It may be admitted.

(Whereupon the following map was filed and

marked as Defendant's Exhibit No. 1.)

(Here insert map.)
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Q. Explain that map to the Court. Point out on

that plat the property of Oscar Ashby %

A. (Indicating.) It is marked right there on the

plat.

Q. What does the line—the smaller line lying

northerly of the heavy line represent?

A. That is the old Louver.

Q. Where is the front of the building on the Ash-

by property ? A. On the shaded line.

Q. Is the line of the proposed southerly line in-

dicated on this plat?

A. This is it the shaded line.

Q. What is the proposed line?

A. The dotted line.

Q. Have you measured the width of the street ?

A. Yes, sir.

Q. What is the width of it in front of the Ashby

property? A. Fifty feet,

Q. Is it any narrower there than any w^here else ?

A. It is wider there than at any other place ex-

cept Charley Youngs is four feet on the street; that

is the widest part.

Q. The widest part extends from in front of Jor-

gensons to the intersection of Franklin Street?

A. Yes, sir.

Q. What is indicated by those fine dots?

A. This represents the tide lands—the townsite

of Juneau is the blue and this is supposed to repre-

sent it here. This is the patented ground.

Q. The Ashby property is on the tide land?

A. Yes ; all above that is patented.
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Q. Where is the corner of Mr. Jorgenson's prop-

erty?

A. Just about here it conies to that corner right

there. That is the corner that was established in

1893, That is the most easterly corner—Mr. Jorgen-

son—that is approximately—I don't know whether it

is exactly—that line has never been located with any

system.

Mr. HELLENTHAL.—I want to object to this wit-

ness testifying about laying out the street on a line

that was not settled—he would have no authority to

lay out the street.

Q. How long have you resided here Mr. Garside?

A. About twenty-three years.

Q. The street as now laid out is the same as it

has been during that period of time?

A. Yes, sir.

Q. Has there ever been any trouble or incon-

venience from the narrowness of the street ?

A. No, sir.

Q. The whole of Second Avenue is still narrower?

A. I do not think that the road in Second Ave-

nue is fifty feet wide.

Q. Have you ever seen any trouble or necessity

for the widening of the street? A. Never.

Q. Do you know, Mr. Garside, for what purpose

the men w^ho compose the city council want that cor-

ner cut off?

Mr. HELLENTHAL.—We object to that as imma-

terial.

A. I don't know.
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COURT.—He says he does not know.

Q. What is the width of the street, approxi-

mately?

A. Thirty-four feet above the intersection and

fifty feet below.

Q. That is as it was in the townsite plat?

A. Yes, sir.

That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. The Louver building as it formerly stood ex-

tended even further into the street according to your

line of survey? A. Yes, sir.

Q. When did you make this survey?

A. In 1893.

Q. Where is the original note to the 1893 sur-

vey ? A. In my office.

Q. Was that an official surv^ey?

A. Not official; I don't think so.

Q. You had nothing to do with the townsite

—

the townsite only extended to the high water mark ?

A. No, sir.

Q. That is all yoM surveyed?

A. Xo ; I surveyed the street.

Q. That is all you laid out on the official plat?

A. Yes, sir.

Q. You laid out no part of Front Street except

the portion on the upper side of the street?

A. Not officially—no, sir.

Q. That is the north side of the street ?
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A. Yes, sir.

Q. That you merely did as an individual?

A. On the petition of the several settlers.

Q. Who were they?

A. Mr. Maloney, Charley Young, Oscar Ashby

—

Q. All those parties are out of town ?

A. I don't know.

Q. Did Mr. Jorgenson petition you to do that?

A. I have forgotten.

Q. You have forgotten?

A. I don't think he did—I think Charley Young

did.

Q. You know that Charley is at the Hot Springs ?

A. I don't where he is.

Q. That is all you had to do with the laying out

of the angles ?

A. The buildings never conformed to the angles

laid out.

Q. The buildings of Mr. Peterson were built long

before that?

A. I don't remember exactly.

Q. Don't you know that they were built before

that? A. In 1893?

Q. Don't ,you know that they were built fifteen

3'ears ago?

A. It is built a little on the street.

Q. They never extended to your line?

A. No, sir.

Q. They extended up to the line ?

A. They were about four feet back of that line.
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Q. The only buildings which extended into the

street is this Louver building and the little Pond

store? A. At that. point; yes, sir.

Q. And that line is a straight line run down from

the top here—this one running down in front of

Young's store?

A. Yes, sir, that dotted line.

Q. That ran in front of Peterson's lot?

A. Yes, sir.

Q. And all those building are practically up to

that line except the Louver and the Winter & Pond

little corner? A. Yes, sir.

That is all.

Redirect Examination.

(By Mr. COBB.)

Q. Mr. Garside, in laying out Front Street how
came you to make so many angles and corners in it ?

Mr. HELLENTHAL.—I object to this witness

testifying in regard to those matters. He testified

that he had no right to lay out that side of the street

COURT.—He may show what he did do at the

request of the people—the owners of the property.

Q. How did you come to make that line in there ?

A. I followed the lower line of the w^ater line.

Q. The upper line on the land above tide water

that was established by the official survey and this

lower line was established on petition of the owners

of the property? A. Yes, sir.

That is all.
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Recross-examination.

(By Mr. HELLENTHAL.)
Q. What kind of a petition did they present to

you?

A. They all agreed to pay so much—some fift}^

and some sixty and they all agreed to it.

Q. They applied to you individually?

A. Just as a private survey.

Q. They petitioned you as a private surveyor and

consented to do that in the petition?

A. Yes, sir.

Q. You say you laid out the lower side of the

street so as to confomi to tide water?

A. No, sir, nothing to do with tide water.

Q. The exterior houndaries of the townsite fol-

lows the line of high tide?

A. Approximately as near as you can get at it.

That is all.

[Testimony of Richard Johnson.]

RICHARD JOHNSON, a witness called on be-

half of the defendant, having been first dul.y sworn

testified as follows:

Direct Examination.

(By Mr. COBB.)

Q. Please state .your name.

A. Richard Johnson.

Q. You live in Juneau? A. Yes, sir.

Q. How long have you lived here ?

A. About eighteen years.
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Q. Do 3'ou know the Oscar Ashby property

—

which is in controversy in this suit?

A. Yes, sir.

Q. You know in a general way the width of the

street—Front Street? A. Yes, sir.

Q. You know the width of the street in front of

that property? A. Yes, sir.

Q. Is it as wide there as it is at any other point

along the street? A. Yes, sir.

Q. Mr. Johnson, have you ever seen any conges-

tion of business or trouble there on account of the

lack of sufficient width of the street?

Mr. HELLENTHAL.—We object to him testify-

ing in regard to that.

COURT.—Overruled.
Q. Have you ever noticed that?

A. I never have.

Q. Have you been familiar with the street and

the uses to which it has been put for the past eigh-

teen years ? A. Yes, sir.

Q. I will ask you, Mr. Johnson, if there is any

public necessity for widening that street by cutting

off some ten or twelve feet of that property on the

southerly side of the street?

Mr. HELLENTHAL.—Objected to as immate-

rial.

Q. Is there any necessity for the widening of it?

A. None, that I can see.

Q. About on an average could you state about

the average about how many teams and wagons meet

there ?
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A. Meet on the street at that place?

Q. Yes, at that place?

A. I don't know not very frequently.

Q. Have you ever seen teams so bunched up there

that there was not sufficient room for them to pass?

A. No, sir.

That is all.

Cross-examination.

(By Mr. HELLENTHAL.) ^>

Q. You never drove a team in this town?

A. No, sir.

Q. You are Mr. Ashby's agent here, are you not?

A. Yes, sir.

That is all.

[Testimony of J. J. McGrath.]

J. J. McGRATH, a witness called on behalf of the

defendant, having been first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. COBB.)

Q. Please state your name .

A. J. J. McGrath.

Q. Where do you reside? A. Juneau.

Q. How long have you lived here, Mr. McGrath?

A. Since '82.

Q. Are you familiar with the property of Oscar]

Ashby? A. To a certain extent.

Q. You know where it is? A. Certainly.

Q. Do you know the width of the street there as

compared with the width of the street up further?
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A. I think it is a little wider.

Q. A little wider than it is up toward the Oc-

cidental? A. Yes, sir.

Q. In the years that you have been here have 3^ou

ever seen that street crowded with traffic?

A. No, sir, nor any other street.

Q. Have you ever seen it so crowded that people

could not pass?

A. No, sir, I have not.

Q. Is there any necessity for widening that

street ?

A. You might widen Seward Street and Second

Avenue, there is about as much sense in that as there

is in this.

Q. Is there any necessity for doing it?

A. I don't think there is.

That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. You have never driven a team here in town ?

A. No, sir.

Q. You don 't know anything about it then ?

A. Just let me explain. I have seen them last

summer load down here and drive up Main Street

up Seward Street and turn at Second Street and

turn up to the Basin I never saw any inconvenience

in that.

Q. Did you have any experience in that?

A. They don't have any occasion to go that way

Mhen they come up from this wharf.
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Q. This time they had no occasion to go up there ?

A. No, sir.

That is all.

Redirect Examination.

(By Mr. COBB.)

Q. How wide are those streets ?

A. This one is about twenty-two feet on Second

Avenue.

Q. They don't have any sharp angle going up

that way?

A. I think there is a sharp angle there.

That is all.

[Testimony of Frank Young.]

FRANK YOUNG, a witness called on behalf of

the defendant, having been first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. OOBB.)

Q. Please state your name.

A. Frank Young.

Q. Where do you reside? A. Juneau.

Q. How long have you resided here ?

A. About twenty-two years.

Q. Do you know Oscar Ashby's property liere on

Front Street? A. I do.

Q. Do you know the street in front of it ?

A. Yes, sir.

Q. I will ask joii if you know the comparative

width of the street at that point and what it is fur-

ther easterly toward the Occidental ?
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A. I guess it is fully as wide as it is at the other

end.

Q. During the time that you have been here have

you ever noticed any congestion of traffic or any team

not being able to get up that way for want of suffi-

cient room to go through that fifty foot space?

A. I don't think I ever did.

Q. Is there any public necessity for the taking

of the property along the south side of the street

for the purpose of widening that street at that par-

ticular point ?

A. Well, in order to make the haul going to the

basin if the buildings were extended out to the street

on the opposite side of the line of the present street

persons hauling long timber going to the basin might.

Q. That is not necessary now?

A. I mean for ordinary freight loads, no.

Q. All the traffic of this town is up on this street ?

A. Well, ordinary travel it might not be, but

for hauling long timber it should be widened, but for

ordinary teaming a person can get along as it is.

Q. You have got along for eighteen or twenty

years and had no trouble at any time ?

A. Not that I know of. It would make it look

a great deal better.

Q. The looks then are what you go on?

A. Yes, sir.

Q. It would help the other property then?

A. I don't know—it would help the looks.

Q. It would help the looks of the other property?
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A. I think it would.

That is all.

Rebuttal Testimony.

[Testimony of E. R. Jaeger.]

E. R. JAEGER, a witness called on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Please state your name.

A. E. R. Jaeger.

Q. Where do you live? A. Juneau.

Q. Whereabout ? A. Near the Franklin.

Q. Do you know the condition at the corner of

Franklin Street and Front Street?

A. Yes, sir.

Q. Do 3^ou know where Oscar Ashby's property

is situated? A. I do.

Q. Do you know the lines as laid out by the city

council of the street in front of that property?

A. I have a very good general idea.

Q. Do you know how that intersects the street

at that point ? A. Yes, sir.

Q. Do you know whether a loaded team can get

around that corner?

A. As the corner is now it can get around.

Q. I mean taking it if the buildings were built

out to the street?

A. It would be much harder.
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Q. I am not talking about going on other peo-

ple's property I am talking about keeping in the

regular street.

A. In my judgment it would be a difficult mat-

ter to get around there with an ordinary team and

with a load it would be very much harder.

Q. I will ask you if in your judgment there is

any ordinary public necessity for condenming that

property and straightening out that street?

A. I think there is.

That is aU.

Cross-examination.

Mr. COBB.—Q. You own some property sit-

uated a little southerly from the point of intersec-

tion on Franklin Street? A. Yes, sir.

Q. You particularly desire to have that done as

a benefit to your property ?

A. It will make it better but it will benefit the

man up on the hill, Mr. Cobb.

Q. You were very instrumental in getting up this

ordinance ?

A. I don't hardly believe I was in the council

then.

Q. I asked you if you were not instrumental in

getting up this ordinance ?

A. If I was I do not have any recollection of it.

Q. Don't you know you were?

A. I do not.

Q. Have you ever seen any congestion of traffic

at that point?
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A. What do YOU term cougestion. I do not think

\Ye have any congestion any ])laee in town.

Q. The only tronble that you ehiim is about in

making the sharp turn and go north akmg Franklin

Street?

A. That certainly would ])e very difficult.

Q. That is not due to the narrowness of the street

but due to the sharpness of the angle ?

A. Xot entirely. It is a bad angle but if the

street is full width it would be better.

Q. Is it not as wide there as it is at other points

on the street ? A. Xo, sir.

Q. Is it not already a fidl width street?

A. The street proper, I do not think it is.

Q. I mean the distance between the Oscar Ash-

by building and the property across the street?

A. Over to the barber shop?

Q. Yes.

A. I think it is as wide there as it is further

down the street.

Q. So that the only trouble that you can see is

the long, shar]) angle between Franklin Street and

Front Street that ]')rojects down between the two

streets ?

A. No: that is not the only trouble the building

is out in the street.

Q. You mean as the street now is it is in the

street ?

A. I mean if it was where it belongs.

Q. AYhat do you mean ?
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A. Exactly what I say—that the Oscar Ashby

building is standing in the street. That is what I

mean.

Q. Do you mean as it now isl

A. The street as it is now laid out and as it has

been for the past twelve years.

Q. Do you know that the street was used for the

past twelve years. Has not there been a building

on it for the past twenty years ?

A. The street is the same.

Q. On the property which is in controversy in

this suit ? It has not been used for a sti'eet

;

A. Not that property. But it should have been

instead of the building being set out in the street.

Q. And you refer to the street as now laid out

—

it should have been on the street ?

A. I refer to the street as it is used at the pres-

ent time with the exception of those two buildings.

That is all.

(By Mr. HELLEXTHAL.)
Q. You say it would benefit the propei-ty—what

property ?

A. It would benefit every piece of property there.

(By Mr. COBB.)

Q. How would it benefit the propeiiry up there

by the hospital?

A. It would benefit it in the same way that any

improvement would benefit it—any other improve-

ment, any public improvement.

Q. Is that the best answer you can give ?
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A. How is that?

Q. Is that the best and only answer you can give 1

A. No, I can give you other.

Q. Tell me how it would benefit that property up

on the hill "?

COURT.—Counsel are making a poor record. I

do not care for any arguments with the witness.

That is all.

[Testimony of G. F. Forrest. ]

G. F. FORREST, a witness called on behalf of the

plaintiff, having been first duly sw^orn, testified as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name.

A. George F. Forrest.

Q. You are the mayor of Juneau?

A. Yes, sir.

Q. Where do you live?

A. On Front Street.

Q. Are you familiar with the streets of the town]

of Juneau ? A. Yes, sir.

Q. Do you know the Oscar Ashby property?

A. Yes, sir.

Q. Do you know the condition of the highwayj

about there? A. Yes, sir.

Q. You may state whether or not it is a public 1

necessity to straighten out that street?

Mr. COBB.—We object to him answering that un-

til he has qualified himself.
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COURT.—Overruled.

A. I think so.

Q. Could a team coming down that hill on a slip-

pery day—could they turn that corner and come

down Front Street?

A. One or two horse teams could.

Q. If they were well shod"? A. Yes, sir.

Q. Coidd a long team with a long load do it?

A. It would be very difficult.

Q. If this property is condemned and the street

straightened out, will that change the condition in

reference to going around that corner?

A. It will very materially.

Q. That will make it possible to turn that cor-

ner with any kind of a load ?

A. It w^ould be. easier to turn the corner going

up than it would coming down on account of the

sharpness of the angle.

Q. I say by removing those buildings and ob-

structions the difficulty will be overcome?

A. Yes, sir.

That is all.

Cross-examination.

(By Mr. COBB.)

Q. Have you ever seen any difficulty caused by

the conditions at that point? A. No, sir.

Q. You never have? A. No, sir.

Q. How long have you lived here ?

A. Fourteen years.

Q. During all that time you have seen no diffi-

culty at that point?
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A. No, sir, there is no building on the street there

now.

Q. On which property"?

A. Opposite the Louver property.

Q. Have you ever noticed particularly—you say

if there would were buildings constructed there you

refer to the sharp point? A. Yes, sir.

Q. Have you noticed that particularly?

A. Yes, sir.

Q. Then to provide against something that may
take place in the future you wish that property con-

demned ? A. That is the idea.

Q. There is at this time no public necessity for^

doing that?

A. Not if there is no improvements on the other)

property.

That is all.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. If there is no improvements made on this]

property you think it would not be necessary ?

A. Unless that angle is improved-—of course

there would be a necessity for it if it Avas built up.

Q. If you use Mr. Corcoran 's property for

street you don't have to use somebody else's prop-

erty. A. That is it.

That is all.

(By Mr. COBB.)

Q. You don't see any more difficulty in going

up that hill than you do any other only on account

of the sharp angle? A. No, sir.

That is aU.



The City of Juneau. 81

[Testimony of James McCloskey.]

JAMES McCLOSKEY, a witness called on behalf

of the plaintiff, having been first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Please state your name.

A. James McCloskey.

Q. Where do you live?

A. Juneau, Alaska.

Q. How long have you lived here?

A. Eleven years yesterday.

Q. Are you familiar with the premises at the in-

tersection of Front Street and Franklin Street?

A. Yes, sir.

Q. Do .you know the condition and the location

of the Ashby property? A. Yes, sir.

Q. State whether a team can go around that cor-

ner without inconvenience—a loaded team, I mean?

A. A team with a short load can go around—

a

team a single team with a long load cannot go

around.

Q. That corner is bad it has a bad turn for a

team ? A. Always.

Q. It is the most feasible route to go up town ?

A. Yes, sir.

Q. That haul has the best grade ?

A. Yes, sir.

Q. Now, with reference to the Ashby property

and the whole street as it is laid out—all the build-
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ings conform to that line except the Ashby and Pond

buildings do they not "?

Mr. COBB.—Objected to as immaterial.

COURT.—Overruled.
A. I think so.

That is aU.

Cross-examination.

(By Mr. COBB.)

Q. You introduced this ordinance for the cut-

ting off of this property? A. I believe so.

Q. This map shows the property. "Where is your

property? Where would it be about where—here is

Franklin Street ?

A. This is Franklin Street here—about in there.

Q. This is the corner in here ?

A. My property would be about in there.

Q. This is the southerl.y line of the street—there

is the Ashby property ?

A. That is the Pond corner here.

Q. Yes.

A. My property would come right there.

Q. That is the middle of the street?

A. That is the lower side of the street—I don't

own an}' property there.

Q. You are running a business there ?

A. Yes, sir.

Q. Where is your business located ?

A. About here.

Q. This street as laid out here—this is the line

—

that is the line of intersection of the streets ?
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A. My property would be right here.

Q. It brings Front Street right in line with your

property ?

A. Well—property—the property that I have my
business in*?

Q. The business that you are running ?

A. Yes, sir.

Q. It would place your property practically

around on the street—make a double corner of it?

A. No, it would not make a corner property of

it ; there is another property between me and the cor-

ner.

Q. You say you think there is a public neces-

sity for it—have you ever seen a congestion of traf-

fic on that street?

A. No, sir, I did not.

Q. The street is as wide there as it is at other

points'? A. I think so; I don't know\

Q. It is as wide as Franklin Street?

A. It probably is.

Q. The only trouble is on account that that short

angle—if a team came down Front Street and tried

to turn up Franklin they w^ould have to turn that

sharp corner?

A. It is a very bad corner.

Q. Do you think that any teamster with any sense

about driving would have any difficulty there ?

A. It would all depend upon the load he was

hauling.

Q. If he w^as hauling a light load he would have

no difficulty?
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(Testimony of James McCloskey.)

A. If he was hauling a light load he might not

but if he had a heavy load he would. If he had a

long load he would because he could not get around.

Q. That is the only difficulty about the matter?

A. I think it would be a public necessit.y—I thinlv

it is an improvement to the tovm.

Q. In what way?

A. It helps the looks of the to^^^l.

Q. What other benefit would it be ?

A. Benefit—it would help the teamsters.

Q. How many people haul things here in town?

A. There are probably ten teams that Mr. Casey

has, and I suppose Mr. Lund and the Perseverance

people have four or five teams.

Q. Only one, I think. Those are the onlj^ teams

except the delivery wagons? A. No.

Q. This would benefit the teamsters and help the

looks of the town?

A. It certainly would.

That is all.

[Testimony of J. W. Clarke.]

J. W. CLARKE, a witness called on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. HELLEXTHAL.)
Q. A^Tiat is your business? A. Mining.

Q. Have you ever had any experience as a teams-

ter? A. A little.

Q. Do you know the premises at the intersection

of the corner of Front Street and Franklin Streets ?
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(Testimony of J. W. Clarke.)

A. Yes, sir.

Q. Do you know how the Ashby property extends

out into the street"? A. Yes, sir.

Q. Tell the Court whether a team can turn that

angle or not.

A. It Tvoulcl be very difficult with a long heavy

load.

Q. Would it be possible for a four-horse team to

get around there?

A. Not at present. If the property was built out

upon a line with the street.

Q. If the property was condemned and the street

straightened out there would be no difficulty "?

A. No, I think not.

Q. You are familiar with the different grades of

the streets?

A. That would be the easiest grade.

Q. The easiest grade would be around that cor-

ner? A. Yes, sir.

Q. In your judgment is there an}^ public neces-

sity for this change? A. Yes, sir.

Q. It would benefit everybody?

A. Yes, sir.

That is all.

Cross-examination.

(By Mr. COBB.)

Q. Have you ever seen teams have any trouble

there? A. No, sir,

Q. How long have you lived here?

A. About nine years.



86 Oscar Asliby vs.
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Q. And you never saw them have any trouble

there? A. No, sir.

That is all.

(By Mr. HELLENTHAL.)
Q. There might have been a lot of trouble there

andyounot see if? A. Yes, sir.

(By Mr. COBB.)

Q. Have you ever driven by there?

A. No, sir.

Q. Have you ever driven any teams here ?

A. No, sir.

Q. Have you on any occasion seen any trouble

there % A. No, sir.

That is all.

[Testimony of J. P. Jorgenson.]

J. P. JORGENSON, a witness called on behalf of

the plaintiff, having been first duly sworn, testified

as follows;

Direct Examination.

(By Mr. HELLENTHAL.)
Q. You live here in Juneau ? A. Yes, sir.

Q. Are you familiar with the Ashby property ?

A. Yes, sir.

Q. Do you know whether a team can get around
that corner ?

A. I do not think they could turn with a load

of lumber twenty-four feet long.

Q. There is a lot of twenty-four foot lumber used

here? A. Yes, and up to fifty feet.

Q. You are in the sawmill business and handle

all kinds of lumber? A. Yes, sir.



The City of Juneau. 87

(Testimony of J. P. Jorgenson.)

Q. You handle a great many pieces of timber of

those lengths ?

A. I do. I don't think a wagon lengthened out

can turn that corner.

Q. You mean any load where you have to length-

en out the wagon ? A. Yes, sir.

Q. You may state if there is a public necessity

for condemning this property?

A. That is my opinion.

That is all.

Cross-examination.

(By Mr. COBB.)

Q. Where is the lumber which is hauled in this

town brought from"?

A. It comes out from Mr. Young's place and

mine.

Q. I don't understand that.

A. What did you ask me'?

Q. Where is the lumber brought from?

A. From Mr. Young's place and mine.

Q. Where is your Imnber-yard?

A. At the sawmill.

Q. You would not have to pass that corner from

there ? A. No.

Q. If they were hauling out from Young's and

your store they could go up Seward Street?

A. They could if the lumber was going that way.

Q. Where would it be going if it could not go up

Seward Street and get to the same place as if you

went up Franklin?
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A. They can, but of course they could go around

the block if they had to.

Q. Have you ever seen any trouble at that corr

ner ?

A. No, because the public use half an acre of the

Corcoran lot.

Mr. HELLENTHAL.—That is, they go in on this

property about five feet ?

WITNESS.—Yes; seven or eight feet.

Q. That has been condemned and taken as a

street 1

A. I know the planking is in there.

Q. How do you laiow that that is Corcoran 's

property ?

A. Mr. Garside shows the corner there and he

says the Corcoran people own it.

Q. Don't you know that Corcoran gave that

strip up to the city?

A. It would make it fifteen feet further out than

it is now.

Q. They have done that, though ?

A. No, sir.

Q. It is planked over?

A. You take two lines, one from the mill and one

line past Mr. Valentine's place, and it would be out

in the street.

That is all.

Mr. HELLENTHAL.—Plaintiff rests.
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Sur-rebuttal Testimony.

[Testimony of Emery Valentine.]

EMERY VALENTINE, a witness called on be-

half of the defendant, having been first duly sworn,

testified as follow^s:

Direct Examination.

(By Mr. COBB.)

Q. Your name is Emery Valentine ?

A. Yes, sir.

Q. How long have you resided in Juneau %

A. Nearly twenty-one years.

Q. Where is your place of business?

A. Front Street

Q. With reference to some other buildings ?

A. On Front Street between the Corcoran corner

and the center of the block.

Q. Opposite the block in which the Ashby prop-

erty is located? A. Yes, sir.

Q. Do you know the comparative width of the

street in front of the Ashby property ?

A. The width of the street in front of my place ?

Q. Yes. A. The same width—fifty feet.

Q. The street is the same width all the way up ?

A. Not quite. Charley Young's store is built into

the street about tw^o and a half feet.

Q. How long have you been doing business in that

block?

A. Something over eighteen years.
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(Testimony of Emeiy Valentine.)

Q. Have you ever noticed any congestion of busi-

ness around tliat corner? A. No, sir.

Q. Any trouble or difficulty with teams'?

A. No, sir.

Q. See any teams in trouble because of the nar-

rowness of the street? A. No, sir.

Q. Is there any public necessity for the condem-

nation of the Oscar Ashb}^ property ?

A. No, sir, not a bit—there is not.

Q. Do 5"ou know for what purpose this method of

widening the street was started ?

Mr. HELLENTHAL.—Objection to that. It is

wholly immaterial.

COURT.—Overruled.

Q. Do you know?

A. I do not—all I know is what I think.

Q. They never told you why ? A. No, sir.

Q. Do you know who started it—who got it up ?

A. Mr. Jorgenson. I have heard him make more

roar about it than any one else. I don't think there

is any necessity for it.

That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. You don't think there is any necessity for these

proceedings ?

A. I do not. I have been there at night and in

the daytime and there is not a moment in the twenty-

four hours that T cannot see that place, and I have

seen four-horse teams turn around that corner right

along with lumber thirty and forty feet long.
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Q. You have seen it from your place of business ?

A. I have seen it when the building was there.

Q. I am talking about the Louver.

A. Yes.

COURT.—Court will take a recess until 1:30 this

afternoon.

Court convened pursuant to adjournment at 1:30

P. M., and all parties being present the following pro-

ceedings were had.

Mr. COBB.—I will call Mr. Johnson.

[Testimony of Richard Johnson.]

RICHARD JOHNSON, a witness called on behalf

of the defendant, having been heretofore sworn, upon

being recalled testified as follows

:

Direct Examination.

(By Mr. COBB.)

Q. I will ask you to look at this plat marked De-

fendant's Exhibit No. 1 and state to the Court

whether or not there is a telephone pole in the street

near that corner and if so where it is ?

A. (Indicating.) There, about four feet from

the edge of the sidewalk, on the edge of the street.

Q. From the northeast corner of the Ashbury
building ? A. Yes, sir.

Q. Have you ever seen teams have trouble in pass-

ing there on account of the telephone pole ?

Mr. HELLENTHAL.—Objected to as immaterial.

COURT.—Overruled.
A. No.

Q. How long has that telephone pole been there ?
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(Testimony of RieJiard Johnson.)

A. About two years.

Q. Have you ever heard any complaints made

about it being an obstruction there ?

A. No, sir.

That is aU.

Mr. COBB.—I think that is alL

Mr. HELLENTHAL.—That is all.

COURT.—Let the record show that the case is

closed.

Testimony closed.

[Order Allowing, etc., Bill of Exceptions.]

And the above and foregoing is a full, complete

and correct transcript of all the evidence introduced

and proofs taken by the respective parties on the trial

of said cause. And because the above and forego-

ing matters do not appear of record herein, I, James

Wickersham, the Judge before whom said cause was

tried and judgment rendered, and within the time

allowed by order of Court made and entered dur-

ing the term at which said cause was tried, do here-

by certify that the above and foregoing transcript of

the evidence and bill of exceptions is correct, and do

hereby allow the same and order it filed and made

a part of the record herein.

Dated this 28th day of December, 1907.

JAMES WICKERSHAM,
Judge of the District Court for Alaska.

[Endorsed] : 542-A. Tlie City of Juneau, a Munic-

ipal Corporation, Plaintiif, vs. Oscar Ashby, Defend-

ant. Bill of Exceptions. Filed Feb. 29, 1908. C.

C. Page, Clerk. By R. E. Robertson, Asst.
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In the District 'Court for Alaska, Division No 1, at

Juneau.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Assignment of Errors.

Now comes the defendant, by his attomej^s, and

assigns the following errors committed by the Court

on the trial of this cause and in the rendition of the

decree therein, upon which he will rely on his appeal

to the Appellate Court

:

I.

The Court erred in overruling the defendant's de-

murrer to the plaintiff's complaint herein.

II.

The Court erred in holding a finding that on the

4th day of May, 1906, the common council of the City

of Juneau duly and legally, by ordinance, opened and

established a certain street in said City of Juneau

known as Front Street, between Seward and Frank-

lin Streets, in said city, which said ordinance was

passed and adopted by the said council on the said

4th day of May, 1906, for the reason that the evidence

conclusively showed that said Front Street had been

opened and established to a substantiall}^ uniform

width of fifty feet for its entire length, under the

direction of the Secretary of the Interior, at the
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time of the official survey of the plat of the townsite

of Juneau, Alaska, and the said common council was

without power or authority under the law to con-

demn property or by ordinance provide for the

widening of said street at one particular point for

the purpose of improving the view along certain por-

tions of said street.

III.

The Court erred in the fourth finding of fact, which

reads as follows, to wit:

"That said Front Street as established by the

ordinance hereinbefore referred to and so opened

up and laid out, is a public highway and street,

and will be open to and used by the public as such

highway and street, and that in order to open said

street and establish the same to a width sufficient

to acconmiodate the travel thereon by the public, it

is necessary that the same be established to a width

as designated in the ordinance hereinbefore re-

ferred to, and that obstructions projecting into or

overlapping on said street as opened up, laid out

and designated in the aforesaid ordinance be re-

moved, and to that end it is necessary that a right

of way be condemned over and upon the lands of

defendant to the extent that they project into and

overlap said Front Street as so laid out, and as

above set forth by metes and bounds,"

—in this, that the evidence conclusively showed that

said street was already opened throughout its entire

length of some two blocks to a substantially uniform

width of fifty feet; that the widest portion of said

street as already established and used for twenty
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years or more was opposite to and abutting upon the

defendant's property and that there was absohitely

no necessity whatsoever to increase the width of said

stiTet at said particular poini for the purpose of

accommodating the travel thereon by the public.

IV.

The Court erred in its first conclusion of law in

holding- that the land sought to be taken is such as

may be condemned by the exercise of tlie right of

public domain.

V.

The Court erred in the third conclusion of law in

holding that there was any necessity shown for the

use to which the plaintiff was seeking to ])ut the prop-

erty herein sought to be condemned.

VI.

The findings and decree are wholly unsustained

by the evidence in this, that the evidence showed that

there was no necessity for the taking of the property'

in controversy for the purposes of widening Front

Street^ and that such purposes were not contem-

plated by the City Council at the time they sought

to j)ass the ordinance under which the plaintiff is

seeking to take said property, but the same was
merely intended to improve adjacent private proj^-

erty; that should said property be taken as decreed

in the decree herein, it will not improve said street

to any extent whatsoever for the purpose of travel,

in that it simply widens said street for a distance

of some thirty feet, and at said point the street im-

mediately narrows to its original width of fifty feet,
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wliieli in the nature of things could not add to its

utility as a public highway.

And for said errors and others manifest of rec-

ord, defendant prays that the decree herein be re-

versed and the cause remanded for such further pro-

ceedings as to the Court may seem proper.

MALONY & COBB,
Attys. for Oscar Ashby, Defendant and Appellant.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Cit}^ of Juneau, etc.. Plaintiff, vs. Oscar Ashby, De-

fendant. Assignment of Errors. Filed Jun. 28,

1907. C. C. Page, Clerk. By A. W. Fox, Deputy.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.

In the District Court for Alaska, Division No 1, at

Juneau.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Petition for Allowance of Appeal.

The defendant herein, the above-named Oscar Ash-

by, conceiving himself aggrieved by the order and

decree made and entered by the above-entitled court

in the above-entitled cause under date of April 24,

1907, wherein and whereby, among other things, it

was and is ordered and decreed that the property

described in the complaint herein be condemned un-
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der the power of eminent domain for the purposes of

widening Front Street in the town of Juneau, Alas-

ka, and appointing commissioners to assess the dam-

ages of the defendant upon such condemnation, does

hereby appeal from said decree to the United States

Circuit Court of Appeals, for the Ninth Circuit, for

the reasons set forth in the assignment of errors,

which is filed herewith; and he prays that this, his

l^etition for said appeal, may be allowed and that a

transcript of the record, proceedings and papers

upon which said decree was made, duly authenticated,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, and that the Court

will in said order allowing said appeal fix the amount

of bond or security that the defendant shall furnish

as a supersedeas upon such appeal, and that upon

the giving of such security all further i3roceedings

in this court be suspended and stayed until the de-

termination of said appeal by the said United States

Circuit Court of Appeals for the Ninth Circuit

And your petitioners will ever pray, etc.,

MALONY & COBB,
Attorneys for Defendant.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Di\asion No. 1, at Jmieau.

City of Juneau, etc.. Plaintiff, vs. Oscar Ashby, De-

fendant. Petition for Allowance of Appeal. Filed

Jun. 28, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. Malony & Cobb, Attorneys for Defendant.

Office ; Juneau, Alaska.
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In the District Court for Alaska, Division No 1, at

Juneau.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Order Allowing Appeal, etc.

Upon motion of J. H. Cobb, Esq., counsel for the

defendant, and on filing the petition of Oscar Ash-

by for an order allowing appeal, together with an

assignment of errors, it is ordered that an appeal

be, and is Hereby allowed in this cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the final decree entered on the 24th day of

Ai3ril, 1907, condemning the property described in

the complaint herein, under the power of eminent

domain, for the purpose of widening Front Street

in the town of Juneau, Alaska ; that the amount of

the bond upon said appeal be and hereby is fixed

at the sum of $500.00, and that a certified transcript

of the records and proceedings herein be Forthwith

transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit, and that upon the

giving of the bond aforesaid, duly approved by this

Court, that all proceedings herein l)e stayed pend-

ing the determination of said appeal.

Dated this 28th day of June, 1907.

JAMES WICKERSHAM,
Judge.
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[Endorsed] : Origmal. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, etc., Plaintiff, vs. Oscar Asliby, De-

fendant. Order Allowing Appeal. Filed Jun. 28,

1907. C. C. Page, Clerk. By A. W. Fox, Deputy.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.

In the District Court for Alaska, Division No. J, at

Juneau.

CITY OF JUNEAU, a Municipal Corporation,

m: , :: , .
Plaintiff,

YS.

OSCAR ASHBY,
Defendant.

Bond on Appeal.

Know all men by these presents, that we, Oscar

Ashby, as principal, and Richard Johnson and J. J.

McGrath, as sureties, are held and firmly bound unto

the City oFTTuneau, a municipal corporation, in the

full and just sum of $500.00, to be paid to the said

City of Juneau, its attorneys, successors or assigns,

to which payment, well and truly to be made, we bind

ourselves, our heirs, executors and administrators.,

Jointly and severally, firmly by these present.

Sealed with our seals and dated this 27th day of

June, 1907.

Whereas, lately at a session of the District Court

for Alaska, Division No, 1, in a suit pending in said

court between the said City of Juneau, complainant,

and Oscar Ashby, defendant, a decree was rendered
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against the said Oscar Ashby, and the said Oscar

Ashby having obtained from said Court an order

allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse

the decree in the aforesaid suit, and a citation di-

rected to the said City of Juneau is about to be issued

citing and admonishing it to be and appear in the

United States Circuit Court of Appeals for the Ninth

Circuit to be holden at San Francisco, California,

—

Now, the condition of the above obligation is such

that if the said Oscar Ashby shall prosecute his said

appeal to effect, and shall answer all damages and

costs that may be awarded against him, if he fail to

make his plea good, then the above obligation is to

be void; otherwise to remain in full force and vir-

tue.

OSCAR ASHBY,
By MALONY & COBB,

His Attys. of Record.

RICHARD JOHNSON,
J. J. McGRATH.

Taken and acknowledged before me, this the 27th

day of June, 1907.

[Notarial Seal] L. CHAPIN,
Notary Public in and for Alaska.

Sufficiency of sureties and form of the above and
foregoing bond approved this 28th day of June,

1907, the same to operate as a supersedeas from and
after the filing thereof.

JAMES WICKERSHAM,
Judge.
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[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, etc., Plaintiff, vs. Oscar Ashby, De-

fendant. Bond on Appeal. Filed Jun. 28, 1907.

C. C. Page, Clerk. By A. W. Fox, Deputy. Malony

& Cobb, Attorneys for Defendant. Office: Juneau,

Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 542-A.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Citation [on Appeal—Original].

United States of America,—ss.

The President of the United States to the City of

Juneau, District of Alaska, and J. A. Hellen-

thal, its Attorney, Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held at the City

of San Francisco, in the State of California, with-

in thirty days from the date of this writ, pursuant

to an appeal filed in the Clerk's office of the Dis-

trict Court for Alaska, Division No. 1, wherein Os-

car Ashby is appellant and you are appellee, to show

cause, if any there be, why the decree in the said
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appeal mentioned should not be corrected and speedy

justice should not be done to the parties in that be-

half.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 28th day of June, A.

D. 1907, and of the Independence of the United

States the one hundred and thirty-first.

JAMES WICKERSHAM,
District Judge for Alaska, Holding Sessions for Di-

vision No. 1, aFJuneau.

Service of the above and foregoing citation is here-

by admitted to have been duly and legally made this

the 28 day of June, 1907.

J. A. HELLENTHAL,
Attorney for the City of Juneau, the Above-named

Appellee.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, etc., Plaintiff, vs. Oscar Ashby, De-

fendant. Citation. Filed Jun. 28, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy. Malony &
Cobb, Attorneys for Defendant. Office: Juneau,

Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

No. 542-A.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Order [Extending Time to Prepare, etc., Record Un-

til September 1, 1907].

The Honorable James Wickersham, the Judge be-

fore whom the above-entitled and numbered cause

was tried, being about to leave for Division No. 3, of

the District of Alaska, for the purpose of holding

court, and not expecting to return prior to the

da}^ of August next;

Now, on motion of Messrs. Malony & Cobb, attor-

neys for the defendant and appellant, it is ordered

that the aj)pellant be, and is hereby, granted until

the 1st day of September, 1907, in which to have pre-

pared and certified a transcript of the evidence and

record for appeal in said cause.

Done in open court this the 28th day of June,

1907.

JAMES WICKERSHAM,
Judge.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, etc.. Plaintiff, vs. Oscar Ashby, De-
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fendant. Order. Filed Jun. 28, 1907. C. C. Page,

Clerk. By A. W. Fox, Deputy. Malony & Cobb,

Attorne.ys for Defendant. Office : Juneau, Alaska.

In the District Court for Alasha, Division No. 1, at

Juneau.

No. 542-A.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Order [Extending Time to File Record Until Oc-

tober 1, 1907].

An appeal having been allowed in the above-en-

titled cause, and it appearing to the Court that it is

impracticable for the Clerk of the Court to make up,

certify and transmit to the United States Circuit

Court of Appeals for the Ninth Circuit a transcript

of the record in said cause within thirty days from

the date of the allowance of said appeal,

—

It is therefore, upon motion of Messrs. Malony &
Cobb, ordered that the time for the filing of the said

transcript of record in the said Circuit Court of

Appeals be, and the same is hereby, extended until

October 1, 1907.

JAMES WICKERSHAM,
Judge.

[Endorsed]: Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.
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City of Juneau, etc., Plaintiff, vs. Oscar Ashby, De-

fendant. Order. Filed Jun. 28, 1907. C. C. Page,

Clerk. By A. W. Fox, Deputy. Malony & Cobb,

Attorneys for Defendant. Office : Juneau, Alaska.

In the District Court for Alaska, Division N'o. 1, at

Juneau.

No. 542-A.

CITY OF JUNEAU, a Municipal Corporation,

Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Order [Extending Time to File Record Until March

15, 1908].

Upon motion of Messrs. Malony & Cobb, attorneys

for defendant in the above-entitled and numbered

cause, and for the reasons in said motion stated, it

is ordered that the defendant be, and he is hereby

granted an extension of time in which to have pre-

pared, certified and filed a transcript of the evidence^

and bill of exceptions in said cause to and including

the 1st day of February, 1908 ; it is further ordered

that the defendant be, and he is hereby granted to

and including the 15th day of March, 1908, in which

to file the transcript of the record herein in the Ap-

pellate Court.

Dated this 7th day of September, 1907.

JAMES WICKERSHAM,
Judge of the District Court for Alaska, Division No.

3, Holding Sessions at Division No. 1, at Juneau.
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[Endorsed]: Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, a Municipal Corporation, Plaintiff,

vs. Oscar Asliby, Defendant. Order. Filed Sep. 7,

1907. C. C. Page, Clerk. By A. W. Fox, Deputy.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

CITY OF JUNEAU,
Plaintiff,

vs.

OSCAR ASHBY,
Defendant.

Order [Extending Time to File Record Until April

15, 1908].

Upon petition of the defendant, and for good

cause shown, the time for filing the transcript on ap-

peal in the above-entitled cause in the United States

Circuit Court of Appeals for the Ninth Circuit is

hereby further extended to and including the 15th

day of April, 1908.

Dated February 29th, 1908.

ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 542-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

City of Juneau, etc.. Plaintiff, vs. Oscar Ashby, De-

fendant. Order. Filed Feb. 29, 1908. C. C. Page,

Clerk. By R. E. Robertson, Asst. Malony & Cobb,

Attorneys for Defendant. Office : Juneau, Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

OSCAR ASHBY, /

Appellant,

vs.

CITY OF JUNEAU, a Municipal Corporation,

Appellee.

Praecipe for Transcript [of Record].

To the Clerk of the District Court for Alaska, Di-

vision No. 1

:

You will please prepare a transcript of the record

in this cause to be filed in the office of the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit under the appeal heretofore perfected

in said court and including in said record the fol-

lowing records, papers and proceedings, to wit

:

1. Complaint.

2. Demurrer.

3. Order overruling demurrer.

4. Answer.

5. Reply.

6. Findings and conclusions.

7. Judgment.

8. Bill of exceptions.

9. Assignment of errors.

10. Petition for appeal.

11. Order allowing appeal.

12. Bond on appeal.

13. Citation.
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14. Orders of June 28, 1907.

15. Orders oFJune 28, 1907.

16. Order extending time to file bill of exceptions,

September 7, 1907.

17. Order extending time to file transcript, Feb-

ruary 29, 1908.

18. Praecipe for transcript.

19. Certificate.

Said transcript to be prepared as required by law

and the rules of this Court and the rules of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

MALONY & COBB,
Attorneys for Appellant.

[Endorsed] : Original. No. 512-A. In the Dis-

trict Court for Alaska, Division No. 1, at J uneau.

Oscar Ashby, Plaintiff, vs. City of Jimeau, De-

fendant. Praecipe for Transcript. Filed Mar. 31),

190d. C. C. Page, Clerk. By H. E. Robertson,

Asst. Malony &> Cobb, Attorneys for Appellant.

Office ; Juneau, Alaska.

In the District Court for the District of Alaska^ Di-

vision No. 1, at Juneau.

No. 542-A.

THE CITY OF JUNEAU, a Municipal Corpora-

tion Organized and Existing under and by

Virtue of the Laws of the District of Alaska,

Plaintiff and A.ppellee,

ys.

OSCAR ASHBY,
Defendant and Appellant.
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Clerk's Certificate [to Transcript of Record].

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the foregoing and hereto annexed one hundred

pages of typewritten matter numbered from 1 to

100, both inclusive, constitute a full, true and cor-

rect copy of the record and the whole thereof, as re-

quested by api^ellant's praecipe on file herein and

made a part hereof, in cause iSTo. 542-A, wherein The

City of Juneau, a municipal corporation organized

and existing under and by virtue of the laws of the

District of Alaska, is plaintiff and appellee, and

Oscar Ashby is defendant and appellant, as the same

appear of record and on file in my office; and that

the said record is, by virtue of the order of appeal

and citation issued in this cause, and the return

thereof, in accordance therewith.

And I do further certify that this transcript was

prepared by me in my office and that the cost of

preparation, examination and certificate, amounting

to forty-three dollars and eighty-five cents ($43.85),

has been paid to me by the appellant.

In witness whereof I have hereunto set my hand

and affixed the seal of this court at Juneau, Alaska,

this 31st day of March, 1908.

[Seal] C. C. PAGE,
Clerk of the District Court.
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[Endorsed] : No. 1589. United States Circuit

Court of Appeals for the Ninth Circuit. Oscar Ash-

by, Appellant, vs. The City of Juneau, a Municipal

Corporation, Organized and Existing under and by

Virtue of the Laws of the District of Alaska, Ap-

pellee. Transcript of Record. Upon Appeal from

the United States District Court for the District of

Alaska, Division No. 1.

Filed April 8, 1908.

F. D. MONCKTON,
Clerk.






